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No. 6430. 

I 

i 

Robert N. Harper, Appellant, j 

i 

vs. | 

i 

Augustus P. Crenshaw, Jr., et al.j 


a Supreme Court of the District of Columbia. 

In Equity. 

i 

No. 57272. 

Robert N. Harper, Plaintiff, 
vs. 

Augustus P. Crenshaw, Jr., and Jo V. Morgan J as Admin¬ 
istrators of the Estate of Augustus P. Crejishaw, De¬ 
ceased; George W. Lipscomb and District National Bank 
of Washington, D. C., as Executors of the Lak Will and 
Testament of William P. Lipscomb, Deceased^ et al., De¬ 
fendants. 

United States of America, i 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ih said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Amended Bill for Accounting. 

Filed August 27, 1934. 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 7)7,272. 

Robert X. IIarfer, Plaintiff, 

vs. 

Augustus P. Crenshaw, Jr., Administrator, et al., 

Defendants. 

The plaintiff, Robert X. Harper, with leave of Court first 
had and obtained, files this his amended bill of complaint 
and respectfully shows to the Court as follows: 

1. He is a citizen of the United States and a resident of 
the City of Washington, in the District of Columbia, and 
brings this suit in his own right. 

2. The defendants are all citizens of the United States 
and residents of the District of Columbia and are sued in 
their own right, except Augustus P. Crenshaw, Jr., and 
Jo V. Morgan, of whom the latter is a resident of the 
County of Montgomery, in the State of Maryland, and who 
are sued as Administrators of the estate of Augustus P. 
Crenshaw, deceased; George W. Lipscomb and District Na¬ 
tional Bank of Washington, D. C., who are sued as execu¬ 
tors of the last will and testament of William P. Lipscomb, 
deceased, and of whom the latter is a Xational Bank organ¬ 
ized under the Xational Banking laws of the United States 
and doing business in the District of Columbia, and of whom 
the said George W. Lipscomb and Xational Savings and 
Trust Company,i a corporation, are sued as trustees of the 
last will and testament of William P. Lipscomb, deceased, 
as hereinafter fully shown, the said Xational Savings and 
Trust Company, being a body corporate organized under 
the Acts of Congress relating to the District of Columbia; 

and Marv E. Darr and Sefton Darr, who are sued 
as executors of the last will and testament of Charles 
W. Darr, deceased. 

3. Heretofore, to wit, in the year 1928, the plaintiff, the 
defendants Ralph P. Barnard, Joshua Evans, Jr., Atwood 


o 
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M. Fisher, Eugene C. Gott, W. Charles Heitmuller, Chris¬ 
tian J. Gockeler, John F. Maury, Robert Lee O’Brien, Hil- 
leary L. Offutt, Jr., Charles C. Rogers, Heber L. Thorn¬ 
ton, Leon S. Ullman, Chester Wells and Edward G. Yonker, 
together with Barnum L. Colton, Charles W.j Darr, Au¬ 
gustus P. Crenshaw, William P. Lipscomb and! Norman L. 
Salisbury, were directors and stockholders of the District 
National Bank of Washington, D. C., a corporation organ¬ 
ized under the National Banking laws of the Unjited States, 
and at the time aforesaid the plaintiff and the said defend¬ 
ants , together with the said Barnum L. Colton, Charles W. 
Darr, Augustus P.‘Crenshaw, William P. Lipscoi^ib and Nor¬ 
man L. Salisbury, were desirous of maintaining a reasonable 
market price for the capital stock of the District National 
Bank of Washington, D. C. by avoiding the inevitable con¬ 
sequences of a large block or blocks of the said stock being 
sold upon the Washington Stock Exchange with little or no 
regard for price, to the disadvantage of and loss to the 
said bank and as well its stockholders, depositors and bor¬ 
rowers and the general banking and other interests of the 
community; and thereupon and for the purpose aforesaid 
they formed and entered into a joint adventure between 
themselves for the purchase and sale of capital stock of the 
District National Bank of Washington, D. C., and it was 
agreed between them that the defendant Charle^ C. Rogers 
should be the trustee for the said joint adventurp, in whose 
name all bank accounts should be carried; that the defend¬ 
ant Christian J. Gockeler should buv and sell the said stock 
in such blocks, at such times, at such prices and upon such 
terms and conditions as he should deem l advisable; 
3 that each of the parties to the said adventure should, 
and each of them did, pay into it the sijim of Two 
hundred and fifty Dollars ($250.00) to provide tjie margins 
necessary to be raised in purchases of stock; that the defend¬ 
ant Christian J. Gockeler should raise the additional funds 
necessary for such purchases, using such stock as collateral 
security for the payment thereof, and giving for the pur¬ 
pose note or notes with such maker or makers and such en¬ 
dorser or endorsers, if any, as might be necessary, the de¬ 
fendant Christian J. Gockeler in making such purchases and 
sales to exercise his own best judgment and discretion with 
or without conference or conferences with other or others 
of the parties to the said joint adventure as he cjeemed ap¬ 
propriate at the time, the parties thereto to sharej equally in 
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any profits which might be realized from such purchases 
and sales, and to bear equally such losses as might be suf¬ 
fered and sustained. 

4. Shares of the capital stock of the said District Na¬ 
tional Bank of Washington, D. C., were purchased from 
time to time, and sale was made from time to time of some 
of the said shares, such purchases and sales all being made 
on the Washington Stock Exchange, and the purchases and 
sales so made were from time to time reported by the de¬ 
fendant Christian J. Gockeler to the parties to the said 
joint adventure and were fully discussed and approved by 
them, including the making of the Seventeen thousand six 
hundred Dollars ($17,600.00) loan hereinafter mentioned, 
and in connection with the conduct of the said joint adven¬ 
ture and as part and parcel of its said business and opera¬ 
tions it became necessary from time to time to raise funds 
over and above the sum of $250.00 contributed as aforesaid 
by each of the several parties to the said joint adventure 
so as to provide the excess purchase price of such 
4 stock over and above the aggregate of the aforesaid 
$250.00 individual contributions of the respective 
parties to the said joint adventure, and among other funds 
so raised on, to wit, the 12th day of November, A. D. 192$, 
the sum of Seventeen thousand six hundred dollars ($17,- 
600.00) was borrowed from the Commercial National Bank 
of Washington, another banking institution organized un¬ 
der the National Banking laws of the United States and 
doing business in the District of Columbia, and the said loan 
bv the said the Commercial National Bank of Washington 
has not nor has any part of the principal thereof been re¬ 
paid, and considerable interest is now overdue, and the 
indebtedness for the said loan is now represented by the 
promissory note of the defendant Christian J. Gockeler bv 
his name “C. J. Gockeler, broker”, bearing date the 31st 
day of December, 1932, in the said principal sum of Seven¬ 
teen thousand six hundred dollars ($17,600.00), payable on 
demand with interest at Five and one-half per centum 
(51457) per annum, and endorsed by the said defendant 
Christian J. Gockeler bv his name “C. J. Gockeler” and bv 
the plaintiff by his name “Robt. N. Harper”, copy of which 
note was filed with the original bill in this cause, marked 
Exhibit A, and the same is prayed to be taken and read as 
a part of this attended bill, and payment of the indebted¬ 
ness represented by the said note is secured by Ninety 
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(90) shares of the capital stock of the District National 
Bank of Washington, D. C., and also by additional securi¬ 
ties owned by the plaintiff and in which the said joint ad¬ 
venture and the parties thereto have not and never have 
had anv interest. 

mr 

5. The said Norman L. Salisbury departed thi^ life on the 
29th day of April, A. D. 1930; the said Augustus P. Cren¬ 
shaw departed this life on the 15th day of August, A. D. 

1931, intestate, and letters of administration | were duly 
issued to the defendants Augustus P. Crenshajvv, Jr., and 

Jo V. Morgan by this Honorable Court iii Cause No. 
5 42,370 on the Administration Docket, and are still 

in full force and unrevoked; the said Charles W. 
Darr departed this life on the 3d day of January, A. D. 

1932, and letters testamentary were dulv issued to the de- 
fendants Mary E. Darr and Sefton Darr by this! Honorable 
Court in Cause No. 42,959 on the Administration Docket, 
and are still in full force and unrevoked; and the defendant 
William P. Lipscomb departed this life on the 8th day of 
June, A. D. 1932, and letters testamentarv were dulv issued 
to the defendants George W. Lipscomb and District Na¬ 
tional Bank of Washington, D. C., a banking corporation 
organized under the National Banking laws of the United 
States, by this Honorable Court in Cause No. 4*3,636 on the 
Administration Docket, and are still in full forc£ and unre¬ 
voked. By the last will and testament of William P. Lips¬ 
comb, deceased, bearing date the 27th day of November, 
1931, the defendants George W. Lipscomb and District Na¬ 
tional Bank of Washington, D. C., were constituted and ap¬ 
pointed executors and trustees, and thereafter by decree of 
this Honorable Court passed on the 9th day of July, 1934, in 
cause entitled Lulie K. Lipscomb et al., plaintiffs, vs. Dis¬ 
trict National Bank of Washington, D. C., et al., defend¬ 
ants, No. 57,393 on the Equity Docket, the defendant Na¬ 
tional Savings and Trust Company was appointed trustee 
under the aforesaid will of William P. Lipscomb, deceased, 
in the place and stead of District National Bant of Wash¬ 
ington, D. C., and said substituted trustee was {hereby ex¬ 
pressly clothed with all of the power and estate, both in law 
and in equity, in the trust estate, under the will said Wil¬ 
liam P. Lipscomb, deceased, as was vested in s4id District 
National Bank of Washington, D. C., nothing therein con¬ 
tained to affect the power and estate in said trust estate 
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of George W. Lipscomb, co-trustee. The plaintiff duly fled 
proofs of claim prior to the final distribution of the several 
estates of the deceased parties to the aforesaid joint 
G adventure,, filing the same with the respective ex¬ 
ecutors or administrators thereof who are parties 
defendant to thisjbill, and the original bill in this cause was 
likewise filed prior to final distribution of the said several 
estates and each of them. 

G. Thereafter, to wit, on the 23d day of February, A. D. 
1933, the said The Commercial National Bank of 'Washing¬ 
ton closed its doors and shortly thereafter it was, contin¬ 
uously has been and still is in the hands of a receiver ap¬ 
pointed by the Comptroller of the Currency of the United 
States. 

7. Thereafter, to wit, on the 5th day of March, A. I). 
1933, the President of tlie United States closed all National 
Banks and declared what is popularly known as the Bank 
Holidav, which continued until, to wit, the 14th dav of 
March, A. I). 1933, when certain of the National Banks so 
closed were permitted to reopen and resume business, but. 
the said District National Bank has not been permitted so 
to do and, on the contrary, it was then placed in conserva¬ 
torship and has since been placed and still is in the hands 
of a receiver. 

8. At the time of the occurrences described in the im¬ 
mediately two preceding paragraphs of this bill no part 
of the Ninety (90) shares of stock of the District National 
Bank of 'Washington, D. C., mentioned in the fourth para¬ 
graph of this bill, had been sold but the same were and still 
are held by the receiver of the said The Commercial Na¬ 
tional Bank of Washington as collateral security for the 
loan hereinbefore described in the principal sum of Seven¬ 
teen thousand six hundred dollars ($17,600.00), as' also 
the additional securities owned by the plaintiff, and in which 
the said joint adventure or the parties thereto or any of 
them have not and never have had any interest as afore¬ 
said, and the saic) receiver of The Commercial National 
Bank of Washington has made demand upon the plaintiff 

to pay the said Seventeen thousand six hundred dol- 
7 lars ($17,600.00) note with accrued interest and has 
threatened upon failure so to do to sell plaintiff’s 
said securities and to apply the proceeds thereof to the 
liquidation of the said note, principal and interest. 
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9. The defendants have declined and refused to recog¬ 
nize their liabilities and responsibilities in the premises, 
though frequently called upon by the plaintiff so to do. 

Wherefore, the plaintiff being without a plain, adequate 
and complete or indeed any remedy at law or otherwise 
than by the equitable aid of this Honorable Court, respect¬ 
fully prays the Court as follows: 

1. That Augustus P. Crenshaw, Jr., and Jo V. Morgan, 
as administrators of the estate of Augustus P. Crenshaw, 
deceased; George W. Lipscomb and District National Bank 
of Washington, D. C., as executors of the last will and testa¬ 
ment of William P. Lipscomb, deceased; George W. Lips¬ 
comb and National Savings and Trust Company as trustees 
under the last will and testament of William P. Lipscomb, 
deceased; Mary E. Darr and Sefton Darr, as executors of 
the last will and testament of Charles W. Darr, deceased; 
Ralph P. Barnard, Joshua Evans, Jr., Atwood M. Fisher, 
Eugene C. Gott, W. Charles Heitmuller, Christian J. Gock- 
eler, John F. Maury, Robert Lee O’Brien, Hilleary L. Of- 
futt, Jr., Charles C. Rogers, Heber L. Thornton, Leon S. 
Ullman, Chester Wells and Edward G. Yonker ntav be made 
parties defendant hereto, served with process a)id required 
to answer the exigencies of this amended bill. 

2. That an accounting of the business and affairs of the 
joint adventure described in the foregoing ajid annexed 
bill may be taken and had under the direction and super¬ 
vision of this Honorable Court. 

3. That the indebtedness to The Commercial National 


Bank of Washington, described in the foregoing and 
8 annexed bill, in the principal sum of Seventeen thou¬ 
sand, six hundred dollars ($17,600.00), may be re¬ 
quired to be paid by the plaintiff and the defendants to the 
exoneration of plaint ill’s own securities which hre held by 
the receiver of the said The Commercial National Bank of 
Washington as part of the collateral for the said indebted¬ 
ness and that the parties to this cause may be required to 
pay for said purpose such sum or sums of money as may 
by due and proper accounting be found to be jjistlv owing 
and payable by them, respectively. 

4. That if the Court shall determine that a receiver and/ 
or trustee is necessary or appropriate for the purpose of 
making the collections from the parties to thii cause and 
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the payment of the indebtedness to The Commercial Na¬ 
tional Bank of Washington in accordance with the immedi¬ 
ately preceding prayer of this bill, such receiver and/or 
trustee may be by the Court appointed. 

5. And that the plaintiff may have such other and fur¬ 
ther relief as the nature of his case mav require. 

ROBERT X. HARPER. 

WILLIAM C. SULLIVAN, 

At to rney for Plaint iff. 

District of Columbia, .s*: 

I, Robert X. Harper, on oath say that I have read the 
foregoing and annexed amended bill by me subscribed and 
I know the contents thereof; that the allegations therein 
set forth as of personal knowledge are true, and those set 
forth upon information and belief I believe to be true. 

ROBERT X. HARPER. 

Subscribed and sworn to before me this 27th day of 
August, A. D. 1934. 

[seal.] BENJAMIN ROBINSON, 

Notary Public in and for the 

District of Columbia. 

9 Motion of Robert Lee O'Brien to Dismiss 

Amended Bill. 

Filed September 7 ,1934. 

******* 


Now comes the defendant, Robert Lee O'Brien, bv his at- 
tornevs. Minor, Gat lev Drurv, and moves the Court to 
dismiss the amended bill of complaint filed herein upon the 
following grounds: 


1. Said amended bill is vague and indefinite as to the 
rights and liabilities of the parties to the alleged joint ad¬ 
venture and fails to give full and complete information 
with respect thereto. 

2. Said amended bill is defective in that it does not show 
that the personal securities of the plaintiff alleged to have 
been pledged by him as collateral were pledged with notice 
to, or with the knowledge, consent, or at the request of 
this defendant. 
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:t al. 


Iff was a mere 
as collateral 


)lete remedv 


O’Brien . 


3. Said amended bill shows that the plaintiff seeks an 
exoneration of his own personal securities alleged to have 
been pledged as collateral for the borrowing Referred to in 
said amended bill, without showing that sjich securities 
were so pledged with notice to, or at the instance or request 
of this defendant, or that the same are of anjf value. 

4. Said amended bill shows that the plainti 

volunteer in placing any personal securities 
for said alleged borrowing. j 

5. Said amended bill shows on its face that the plaintiff 
is guilty of laches. 

6. Said amended bill shows on its face that the plaintiff 
is not entitled to exoneration or contribution, 

7. Said amended bill shows on its lace that the 
10 plaintiff has a plain, adequate and com 
at law. 

MINOR, GATLEY & DRURY, 

Bv ARTHUR P. DRURY, 

Attorneys for Defendant, 
Robert Le 

Filed on behalf of 

ROBERT LEE O’BRIEN, 

1710 Eye Street, N. TV., 

Defendant. 

Motion of Augustus P. Crenshaw, Jr., and Jo\V. Morgan, 
as Administrator, to Dismiss Amended ftUL 

Filed September 8, 1934. 


Now come tlie defendants Augustus P. Crenshaw, Jr., 
and Jo V. Morgan, as administrators of the estate of 
Augustus P. Crenshaw, deceased, by their attorneys, and 
move the Court to dismiss the amended bill of cojmplaint ex¬ 
hibited against them and others in the above entitled cause 
for the following reasons, viz: 

1. That the amended bill of complaint does not set forth 
a cause of action against these defendants anjl does not 
entitle the plaintiff to any relief in equity. 


2. That the amended bill of complaint is ind 
certain and ambiguous. 


‘finite, un- 
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3. That the amended bill of complaint fails to aver suf¬ 
ficient facts necessary to predicate a suit against these de¬ 
fendants as administrators. 

4. That the amended bill of complaint shows that these 
defendants’ intestate departed this life on the 15th day of 
August, 1931, when any joint adventure, if any such ever 
existed, terminated as to him and the amended bill of com¬ 
plaint does not aver that the plaintiff at that time tendered 
to these defendants, as administrators, any profits from 

the alleged joint adventure or made any claim for 
11 losses therefrom. 


5. That the plaintiff lias been guilty of laches, 
fi. That the amended bill of complaint shows upon its face 
that it is defective for want of necessary parties. 


For other good and sufficient reasons appearing upon the 
face of said amended bill. 


CI1AS. A. DOUGLAS, 

HUGH TI. OBEAK, 

E. I). CAMPBELL, 

Bv HUGH II. 0 BE AIL 
% • 

Attorneys fur Defendants Augustus P. 
Crenshaw, Jr., and Jo U. Morgan, 
as Administrators of the Estate of 

l J 

Augustus P. Crenshaw , Deceased. 


Motion of Eugene C. Gott, to Dismiss Amended Bill. 

Filed September 11, 1934. 

******* 


Now conies the defendant, Eugene C. Gott, by his at¬ 
torneys, Messrs. Tobriner, Graham, Brcz & Tobriner, and 
moves the Court to dismiss the amended bill of complaint 
filed herein upon the following grounds: 


1. The averments of said bill of complaint fail to state 
a cause of action against the defendant. 

2. Insofar as said bill seeks contribution among the 
parties alleged to have been interested in said joint ad¬ 
venture, the bill is defective in that it contains no allegation 
that the plaintiff has paid the indebtedness in respect to 
which contribution from the defendants is sought. 
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3. It appears upon the face of the said bill that the same 
is defective for want of necessary parties defendant, in 
that all of the alleged members of the said joint! adventure 
are not made parties to the suit. 

12 4. Insofar as the bill attempts to seek exoneration 

of the plaintiff’s securities held by the lender as col¬ 
lateral, it is defective in that it docs not appear in said 
bill that said collateral was deposited at the request of or 
by or with the consent or acquiescence of the defendant, 
or that it is of any value, and that the deposit of said col¬ 
lateral appears upon the face of said bill to jhave been 
voluntary on the part of the plaintiff and therefore not 
the subject of exoneration. 

5. vSaid bill shows on its face that the 
of laches. 

G. It appears that plaintiff has a complete and inadequate 
remedv at law. 

m/ 

7. And for other defects appearing upon the face of the 
record. 

TOBRIXER, GRAHAM, BREZ & 
TOBRINER, ! 

By W. N. TOBRIXER, 

Attorneys for Defendant , Eugene C. Gott. 

Motion of Ralph P. Barnard el at. to Dismiss Amended 

Bill. 

Filed September 14, 1934. 
******* 



Come now the defendants, Ralph P. Barnard, Joshua 
Evans, Jr., Christian J. Gockcler, John F. Maun)', Hilleary 
L. Offutt, Jr., Charles C. Rogers, lieber L. Thornton and 
Chester Wells, by their attorneys, Whiteford, Marshall & 
Hart, and move the Court to dismiss the amended bill of 
complaint tiled herein, and for causes of this mot|on say: 

1. The averments of said amended bill of complaint fail 
to state a cause of action against these defendants. 

. i 

13 2. The bill, while alleging that Barnum L. Colton 

and Xorman L. Salisbury were members of the al¬ 
leged joint enterprise, seeks no relief against the said par¬ 
ties or their representatives and does not name them as 
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parties, although they are, by virtue of the allegations of 
the bill, necessary parties. 

3. The bill alleges the legal conclusion as to the existence 
of a joint adventure and the right to share in the profits 
and the obligation to bear the losses, but pleads no facts 
from which such conclusion might legallv be drawn. 

4. The bill, while alleging the purported authority con¬ 
ferred upon Christian J. Gockeler, broker, with respect to 
the execution of notes, nowhere alleges that the plaintiff 
became the endorser on the note in question at the request 
of Christian J. Gockeler, or any other person, or that the 
plaintiff put up additional collateral at the request of 
Christian J. Gockeler, or any other person, and for aught 


that appears in the bill the plaintiff was purely a volunteer. 

5. The bill alleges additional securities owned by the 
plaintiff to have been put up by him along with the security 
named in the note, but the note attached to the bill nowhere 
indicates any such collateral security, nor does the bill 
itself enumerate the kind or character thereof. 

6. The bill alleges the existence of the purported joint 
adventure as having commenced in the vear 1928 and alleges 


the death of Augustus P. Crenshaw on the loth of August, 
1931, of Charles \Y. Darr on January 3, 1932, and 'William 
P. Lipscomb on June 8, 1932. The date of the note attached 
to the bill is December 31, 1932, although it is not alleged 
that the plaintiff became the endorser thereof at the time of 
its making, but, in any event, the death of Augustus P. 
Crenshaw in August, 1931, would work a dissolution of the 
alleged joint adventure. Therefore, the joint ad- 
14 venture could not have been in existence at the time 
of the purported endorsement of the note by the 
plaintiff. 

7. The bill contains no allegations entitling the plaintiff 
to exoneration, as prayed for therein, nor do the averments 
of said bill of complaint entitle plaintiff' to contribution, 
there being no averments that plaintiff has paid said note. 

8. Plaintiff has a full, adequate and complete remedy at 
law against the several defendants herein. 

9. It is apparent from the averments of said bill of com¬ 
plaint that plaintiff has been guilty of laches and there are 
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no averments in said bill contained justifying lor excusing 
plaintiff’s failure diligently to prosecute his alleged cause 
of action. 

WHITEFORD, MARSHALL & 
HART, 

By ROGER J. WHITEFORD, 
Attorneys for Defendants Ralph P. Barnard, 
Joshua Evans , Jr., Christian J. Go dealer, John 
F. Maury, Ililleary L. Offutt, Jr., C\harles C. 
Rogers, Heber L. Thornton and Chesier Wells. 

Motion of Mary E. Darr and Sefton Darr, Executors, to 

Dismiss Amended Bill. 

Filed September 17, 1934. 


Now come the defendants, Mary E. Darr and Sefton 
Darr, executors of the estate of Charles W. Darij, deceased, 
by their attorneys, George Monk and James OfD. Moran, 
and move the Court to dismiss the amended bjill of com¬ 
plaint filed herein upon the following grounds: 

1. Said amended bill is vague and indefinite as to the 
rights and liabilities of the parties to the alleged joint 
adventure and fails to give full and complete information 
with respect thereto. 

15 2. Said amended bill is defective in that it does not 

show that the personal securities of till? plaintiff 

eral were 
bent, or at 


seeks an 


alleged to have been pledged by him as collatj 
pledged with notice to, or with the knowledge, con 
the request of this defendant. 

3. Said amended bill shows that the plaintiff] 
exoneration of his own personal securities alleged to have 
been pledged as collateral for the borrowing referred to in 
said amended bill, without showing that such securities 
were so pledged with notice to or at the instance or request 
of this defendant, or that the same are of any vajlue. 

4. Said amended bill shows that the plaintiff was a mere 
volunteer in placing any personal securities as collateral 
for said alleged borrowing. 

5. Said amended bill shows on its face that th<i plaintiff 
is guilty of laches. 
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6. Said amended bill shows on its face that the plaintiff 
is not entitled to exoneration or contribution. 

7. Said amended bill shows on its face that the plaintiff 
has a plain, adequate and complete remedv at law. 

: GEORGE MONK, 

JAMES O’D. MORAN, 
Attorneys for Defendants , Mary E. Darr 
and Sefton Darr, Executors of the Es¬ 
tate of Charles TF. Darr, Deceased . 

Motion of Edward G. Yonker to Dismiss Amended Bill. 

Filed September 24, 1934. 


Now comes the defendant, Edward G. Yonker, by his at¬ 
torney, A. Coulter Wells, and moves the Court to dismiss 
the amended bill of complaint filed herein, upon the follow¬ 
ing grounds: 

16 1. That the said amended bill is vague and in¬ 

definite as to the rights and liabilities of the parties 
to the alleged joint adventure and fails to give full and com¬ 
plete information’with respect thereto, and docs not state 
a cause of action against the defendants. 

2. That said amended bill, while alleging that Barnum L. 
Colton and Norman L. Sansburv were members of the al- 
leged joint enterprise, fails to name them as parties defend¬ 
ant, or to seek relief as to them, although by virtue of said 
allegations they are necessary parties to this suit. 

3. That although said amended bill alleges the purported 
authority conferred upon Christian J. Gockeler, broker, 
with respect to the execution of notes, it fails to allege that 
the plaintiff became the endorser on the note in question at 
the request of said Christian J. Gockeler, or any other 
person, or that the plaintiff put up additional collateral at 
the request of Christian J. Gockeler, or any other person, 
and upon the face of said bill it appears that plaintiff acted 
as a volunteer. 

4. That said amended bill alleges additional securities 
owned by plaintiff to have been put up by him along with 
the security named in the note, but the note attached to the 
bill nowhere indicates anv such collateral securitv, nor does 
the bill itself enumerate the kind or character thereof. 


«> 
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5. The bill alleges the existence of the purported joint 
adventure as having commenced in the vear 192B and al- 
leges the death of Augustus P. Crenshaw on the lcjth day of 
August, 1931, of Charles W. Darr on January 3, 1932, and 

* of William P. Lipscomb on June 8, 1932. The date of the 

note attached to the bill is December 31, 1932, although it 
is not alleged that the plaintiff became the endorser thereof 
at the time of its making, but, in any event, fhe death 
¥ 17 of Augustus P. Crenshaw in August, 19$1, would 

work a dissolution of the alleged joint adventure. 
f Therefore, the joint adventure could not have beeij in exist¬ 

ence at the time of the purported endorsement of the note 
by the plaintiff. 

6. That said amended bill contains no allegations en- 

° ! 

^ titling the plaintiff to exoneration, as prayed for therein, 

nor do the averments of said bill of complaint entijtle plain- 

k tiff to contribution, there being no averments tl^at plain¬ 

tiff has paid said note. 

7. That said amended bill shows on its face that plaintiff 
has a plain, adequate and complete remedy at law against 
the defendants herein. 

8. That it appears from the averments of said amended 
bill of complaint that plaintiff has been guiltv of laches. 

A. COULTER WELLS, 
Attorney for Defendant , Edward G. Yonker. 

Motion of TP. Charles Heitmuller et al. to Dismiss Amended 
> BUI. 

Filed September 25, 1934. 
***#«*# 

Motion of the defendants, W. Charles Heitmuller, and 
a George W. Lipscomb and District National Bank (j)f Wash¬ 

ington, D. C., former executors, and of George W. Lipscomb 
and National Savings and Trust Company, a corporation, 
present trustees, under the will of William P. Lipscomb, 
deceased, to dismiss the amended bill of complaint hpon the 
following grounds apparent upon the face of the ^mended 
^ bill: 

1. Assuming solely for the purpose of this motion that 
the allegations of the amended bill are true, nevertheless 
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it states no cause of action against said defendants cogniz¬ 
able in equity. 

2. The alleged oral contract set forth in the 
18 amended bill, which ths plaintiff seeks to enforce, 
is one against public policy and therefore unenforce¬ 
able. 

3. The plaintiff does not come into court with clean hands. 

GEORGE C. GERTMAN, 

Attorney for said Defendants. 


Memorandum of Court. 

Filed November 20, 1934. 

■* ■****«? * 

It would seem that the agreement sued on is against 
public policy. It is therefore void and unenforceable; ac¬ 
cordingly the motion of the defendants, \Y. Charles Heit- 
muller, George \Y. Lipscomb, and District National Bank 
of Washington to dismiss the amended bill is granted. 

Since this ruling goes to the heart of plaintiff’s case the 
several motions to dismiss made bv the other defendants 
are granted generally upon the grounds stated therein. 

I * F. DICKINSON LETTS, 

Justice. 

Final Decree. 


Filed December 3, 1934 


This cause came on to be heard at this term upon the 
motions to dismiss the amended bill of complaint filed herein 
on behalf of certain defendants, and thereupon, upon con¬ 
sideration thereof, it is, this 3rd day of December, 1934, 
Adjudged, ordered and decreed that the several motions 
aforesaid to dismiss said amended bill of complaint be and 
hereby are granted and that said amended bill of 
19 complaint be and hereby is finaly dismissed at the 
cost of the plaintiff. 

F. DICKINSON LETTS, 

Justice. 


Plaintiff notes an exception to the foregoing decree, 
which is allowed, and in open court notes an appeal there¬ 
from to the United States Court of Appeals for the District 
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of Columbia, and the penally of the undertaking for costs 
on said appeal is hereby fixed at One Hundred Dollars, or 
plaintiff may deposit Fifty Dollars with the Clerk in lieu 
of such undertaking. 

F. DICKINSON LETTjS, 

Justice. 

Memorandum. 

December *24, 1934.—Cost bond on appeal approved and 
filed. j 

Assignment of Errors. 

Filed Februarv 4, 1935. 


The plaintiff, as the assignment of errors upon which 
he relies, in the above entitled cause, says that (the trial 
court committed error in the particulars and respects fol¬ 
lowing, namelv: 

1. In dismissing the amended bill. 

2. Granting the motion of the defendants Ileitmuller, 
Lipscomb and District National Bank to dismiss the 
amended bill. 

3. Holding that the agreement sued on in the amended 
bill is against public policy, void and unenforceable. 

4. Granting generally upon the ground stated therein 

the motions to dismiss made bv the defendants other 

% 

20 than the said Ileitmuller, Lipscomb and District Na¬ 
tional Bank. 

WILLIAM C. SULLIVAN, 

i 7 

Attorney for Plaintiff. 
Designation of Record. 

Filed December 24, 1934. 


The plaintiff designates to constitute the record upon 

his appeal heretofore noted in the above entitled cause, 
, ^ /» • 


the following: 
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1. Amended bill. 

2. The various motions to dismiss amended bill omitting 
points and auth’orities. 

3. Memorandum of Court upon motions to dismiss 
amended bill. 

4. Final decree and notation of appeal with memorandum 
of filing and approval of appeal bond. 

5. The assignment of errors. 

6. This designation. 

■WILLIAM C. SULLIVAN, 
i Attorney for Plaintiff. 

21 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in Cause No. 57272 in Equity, wherein 
Robert N. Harper is plaintiff and Augustus P. Crenshaw, 
Jr., and Jo V. Morgan, as administrators of the estate of 
Augustus P. Crenshaw, deceased, et ah, are defendants, as 
the same remains upon the files and of record in said court. 

In testimonv whereof I hereunto subscribe my name and 
• * 

affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of February, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cl eric 

By CHAS. B. COFL1N, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6430. Robert N. Harper, appellant, vs. Augustus P. 
Crenshaw, Jr., et al. United States Court of Appeals for 
the District of; Columbia. Filed Mar. 6, 1935. Henry W. 
Hodges, Clerk. 
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Robert X. Harper, Appellant, 

v. 

Augustus P. Crenshaw, Jr., et al., Appellee i 

BRIEF FOR APPELLANT. 

STATEMENT OF CASE. 


The appellant filed in the lower court his amended 
bill of complaint, in which he stated that in the year 
1928 the plaintiff and certain other named petfsons 
were directors and stockholders of the District Na¬ 
tional Bank (hereinafter designated District Bank) 
and were desirous of maintaining a reasonable market 
price for its capital stock, avoiding the inevitable con¬ 
sequences of a large block or blocks thereof being sold 


upon the Washington Stock Exchange with little or no 
regard for price, to the disadvantage of and loss to the 
said bank and its stockholders, depositors and borrow¬ 
ers, and the general banking and other interests of 
the community: that they entered into a joint adven¬ 
ture for the purchase and sale of such stock, whereby 
it was agreed that the appellee Charles C. Rogers 
should be its trustee, and in his name all bank accounts 
should be icarried. and the appellee, Christian J. 
(iockeler. should buv and sell the stock in such blocks, 
at such time,s and places and upon such terms and con¬ 
ditions as he should deem advisable: that each of the 
parties to tin* adventure should, and they did, pay into 
it the sum of $250 to provide the margins necessary to 
be raised in purchases of stock. (Iockeler to raise the 
additional funds necessary for the purchases using 
the stock as collateral securitv for the pavment of the 
loans and giving for the purpose note or notes with 
such maker or makers, and endorser or endorsers, as 
might be necessary, t Iockeler in making such pur¬ 
chases and sales to exercise his own best judgment and 
discretion, with or without conference with others of 
the joint adventurers, tin* parties thereto to share 
equally in profits and losses, (paragraph M. R. 2-4.) 

The amended bill further averred that purchases 
and sales were made from time to time, all on the 
'Washington Stock Exchange, were reported by 
Gockeler to his co-adventurers, and were fully dis¬ 
cussed and approved by them, including the making of 
the hereinafter mentioned $17.(100.00 loan: that it be¬ 
came necessary from time to time to raise funds over 
and above the $250.00 contributions aforesaid, with 
which to provide the excess purchase price of the 
stock, and in, that connection on November 12, 1928, 


$17,600.00 was borrowed from the Commercial Na¬ 
tional Bank (hereinafter designated Commercial 
Bank), which is still unpaid with considerable overdue 
interest, and the said indebtedness is now represented 
by the demand promissory note of the appellee Chris¬ 
tian J. Gockeler by his name “C. J. Gockeler, broker”, 
dated December 31, 1932, for $17,600.00, with interest 
at 5/j per cent, endorsed by him and by the appellant 
individually, the payment of the indebtedness repre¬ 
sented thereby being secured by 90 shares of the capital 
stock of the District Bank and also by additional se¬ 
curity owned by the appellant in which the joint ad¬ 
venture and the parties thereto have not and never 
have had any interest, (paragraph 4, R. 4.) 

The amended bill further averred that since Febru¬ 
ary 23,1933, the Commercial Bank has been in receiver¬ 
ship (R. 6, par. 6); that after the bank holiday of 
March 5, 1933, the District Bank never reopened and 
it is in receivership (R. 6, par. 7); that the 90 shares 
of the District Bank stock held as security for the 

• j 

$17,600.00 note have not been sold but are held by the 
receiver of the Commercial Bank together with tljie ad¬ 
ditional securities of the appellant, and the receiver of 
the Commercial Bank has made demand upon the ap¬ 
pellant to pay the $17,600.00 note with accrued [inter¬ 
est, and has threatened to sell appellant’s securities 
and apply the proceeds to the liquidation of the note, 
principal and interest, (paragraph 6, R. 6.) 

The amended bill further averred that the appellees 
have declined and refused to recognize their liabilities 
and responsibilities in the premises, (paragraph 9, R. 

7.) 

The prayers of the bill are for process, accounting, 
that the $17,600.00 note be require to be paid by the 
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co-adventurers to the exoneration of the appellant's 
own securities, with receivership or trusteeship if the 
court shall deem same necessary or appropriate, and 
for general relief. 

Motions to dismiss the amended bill were filed on 
behalt ot various of tin* parties, Robert Lee O'Brien 
on September 7. 1944, Augustus I\ Crenshaw, Jr., and 
Jo V. Morgan, as administrators, on September 8, 
I'.CU, Luzern* C. Colt on September 11, 1944, Ralph 
J\ Barnard and others on Se])tember 14, 1944, Mary 
K. Darr and Sefton Darr, as executors, on September 
17. 1944, Kdward C. Vonker on September 44, 1934, 
and \V. Charles Ileitmullet - et ah, as trustees, on Sep- 
tember 47), 1944, the last mentioned of which alone 
raised the contention that the contract of joint adven¬ 
ture was one against public policy (R. 16). 

After argument, the court filed its memorandum 
opinion, stating: 

“it would seem that the agreement sued on is 
against public policy. It is therefore void and un- 
; nforce?:b!e: accordingly the motion of the defen¬ 
dants. \V. Charles lleitmuller, George \V. Lips¬ 
comb, and District National Bank of Washington 
to dismiss the amended bill is granted. Since this 
ruling goes to the heart of plaintiff's case the sev¬ 
eral motions to dismiss made by the other defen¬ 
dants are granted generally upon the grounds 
stated therein" (R. 1(5), and the final decree is 
•‘that tlhe several motions aforesaid to dismiss 
said amended bill of complaint be and hereby are 
granted and that said amended bill of complaint 
be and herebv is finally dismissed at the cost of 
the plaintiff” (R. 16). 


The appellant filed the following 


ASSIGNMENT 0? ERRORS. 


The plaintiff, as the assignment of errors upon 
which he relies, in the above entitled causel says 
that the trial court committed error in the par¬ 
ticulars and respects following, namely: 

i 

“1. In dismissing the amended bill. 

Granting the motion of the defendants Ileit- 
muller. Lipscomb and District National Balnk to 
dismiss the amended bill. 

“3. Holding that the agreement sued on in the 
amended bill is against public policy, void and un¬ 
enforceable. 

“4. Granting generally upon the grounds stated 
therein the motions to dismiss made by tlje de¬ 
fendants other than the said lleitmuller, Lipscomb 
and District National Bank.” (R. 17.) 


f> 


POINTS AND AUTHORITIES. 


The record presents for consideration the following 
questions of law: 

I. Is the joint adventure against public policy? 

II. Does tlie amended bill state a cause of action? 

III. Is the amended bill vague, indefinite and uncer¬ 
tain ? 


IV. Areinecessary parties defendant omitted? 

\ . Was the appellant a mere volunteer in endorsing 
the .$17,(300.00 note and in pledging his own collateral 
as securitv thereto? 


VI. What effect, if anv, does the fact of the death 
of Augustus P. Crenshaw, have upon the appellant’s 
rights ? 


VII. Was it necessary to obtain the consent of the 
co-adventurers to the endorsement by appellant and 
the placing of his collateral security, or to give them 
not ice thereof ? 

VIII. Was it necessary that the appellant pay the 
$17,000 note before bringing suit? 


IX. Was it necessary that the amended bill specify, 
enumerate, or give the value of the appellant’s securi¬ 
ties which were placed as collateral to the note? 

X. Does the amended bill state facts sufficient to 
hold the administrators of Crenshaw? 


XI. Is the appellant guilty of laches? 

XII. Has the appellant a plain, adequate and com¬ 
plete remedy at law? 


! 

Is the Joint Adventure Against Public Policy? 

The only information we have as to the purposes 
or objects of the joint adventure, or the business to 
be conducted by it, is contained in the statement of the 
third paragraph of the bill that the parties named 
“were desirous of maintaining a reasonable market 
price for the capital stock of the Distinct National Rank 
of Washington, I). (\, by avoiding the inevitable con¬ 
sequences of a large block or blocks of the said stock 
being sold upon the Washington Stock Exchange with 
little or no regard for price, to the disadvantage of and 
loss to the said bank and as well its stockholders, de¬ 
positors and borrowers and the general banking* and 

other interests of the communitv: and thereupon and 

1 

for the purpose aforesaid they formed and entere(l into 
a joint adventure between themselves for the purchase 
and sale of capital stock of the District National Bank 
of Washington, D. CV’ (paragraph 3, R. 3) 

The persons entering into the said adventure I were 
directors and stockholders of the District National 


Bank. They had interests to conserve and protect for 
the bank, its stockholders, depositors and borrowers, 
and the community in general, as well as their own 
investments. The amount of its capita! stock, the par 
value thereof, or the number of shares outstanding 
are not stated. Nor is there any information bpfore 
the court as to how many shares the joint adventure 
acquired either at any one time or in the aggregate, 
or at what prices purchases or sales were made. We 
are not informed as to the amount or value of its as¬ 
sets, or the par, book or actual value or current sale 

price at anv time of its stock. Thev have no place in 
* * # * 
the pleadings—at least in the bill. If germane ajt all, 
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it is only so on the issue* of public policy, and to be 
produced in the evidence—perhaps relevant in the de¬ 
fendants' answers though not in the plaintiff’s bill. 

The purpose stated is to maintain “a reasonable 
market price” by avoiding the inevitable consequences 
of large blocks of stock being sold with little or no re¬ 
gard for price. That such an eventuality might lead 
to consequences disastrous to the bank, its stockhold¬ 
ers. depositors and borrowers and the general banking 
and other interests of the communitv, as averred in the 
bill, is obvious. The natural and necessarv result of 
such a state of affairs is, in the first place, to depress 
tlu* price of the stock to an unreasonable if not indeed 
an absurdly low level. A “run” upon the bank is not 
an unnatural consequence, and might even have re¬ 
sulted in “runs” upon other banks with disastrous 
consequences to the banking and business affairs of 
the entire communitv. It will be recalled that the clos- 
ing of all the banks of the country by Presidential 
Proclamation on March 1!).T1. was started and pre¬ 
cipitated by a run upon a single bank in Michigan. To 
prevent such disastrous consequences was certainly 
in the interest of and not against public policy, and 
those participating therein should be commended 
rather than excoriated. They had interests to con¬ 
serve, both public and private, and had a lawful as well 
as a moral right to pursue the course which they 
ado] >ted. 

The case is not one of seeking: to obtain a corner in 
stock, or to perpetrate a fraud upon any one. It is not 
protended that any false rumors were started or false 
statements ma.de at any time. It was not a manipulat¬ 
ing undertaking: in which the prices of stocks were de¬ 
pressed in anticipation of their purchase and then ad- 
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vanced for resale. There was no “ jockeying” 
kind. True, the appellees in the court below 


of anv 

•> 

argued 


strenuonslv to the contra rv, but there is not hint*: in the 
record to sup])ort the argument. If they an* in pos¬ 
session of any facts to sustain such contentions, they 
should brin t !»* them forward by answer and by proof ai 
a hearing and not seek to inject lliem by innue 
on motion to dismiss. 

The motion to dismiss must be tested and detc 
upon the record before the court. Nothin*** can] 
ported into it which does not appear upon it 
Every intendment is that the parties to the jr 
venture intended to act lawfully. Xo inferenct 
contrary mav be indulged. Nothing annears 
record to support the action from which this 

i 

has been taken. A reversal will afford the appellees 
every opportunity to make all the showing tliev are 
capable of doing that somethin.!*: wrongful was ii 
in this enterprise. Upon such showing by ev 
and not until then, will the time be at hand to consider 
the question of public policy. 

Of course, public policy prohibits illegal contracts 
and the courts will not lend their aid to the enforce¬ 
ment of same, but before a contract can be declared to 
be against public policy it must clearly appear that it 
is so. There is an even higher rule of public policy 
that contracts fairly and legally made are to be en¬ 
forced and not circumvented by unsupported preten¬ 
tions of public policy: 

“The court refuses to enforce such a contract 
and it permits defendant to set up its illegality 
not out of any regard for the defendant w to sets 
it u]) but only on account of public interest. It has 
been often stated in similar cases that the defense 
is a verv dishonest one and it lies ill in the mouth 


ido up- 

rmined 
be im- 
s face, 
int nd- 
1 to the 
on the 
appeal 


Evolved 

idence. 
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of the defendant to allege it, and it is onlv allowed 
for public considerations and in order the better 
to secure the public airainst dishonest transac- 
t ions. ” 

McMullen v. Hoffman, 174 U. S. 639, 669. 

What was, there about the transactions of this joint 
adventure which could be said to be dishonest ! What 
public considerations could there possibly be to secure 
the public against dishonest transactions in connection 
with the transactions of record? 


“('are is to be observed lest the doctrine that a 
contract is void as against public policy be unrea¬ 
sonably extended. Detriment to the public inter¬ 
est is not to be presumed in the absence of show¬ 
ing that somethin^: improper is done or contem¬ 
plated.'’ 

Hlac/,- 117 /ifr Taxicab Co. v. Brown dt- Yellow 
Taxicab Co., 276 I'. S. 518, 528. 

“It must not be forgotten that you are not to 

extend arbitrarilv those rules which sav that a 

• • 

given contract is void as being against public pol- 

icy, because if there is one thin" 1 which more than 

another public policy requires it is that men of full 

a ire and of competent understanding shall have 

the utmqst liberty of contracting, and that their 

contracts, when entered into freely and volunta- 

rilv, shall 1 m* held sacred and shall be enforced bv 
• •/ 

the courts of justice. Therefore, you have this 
paramount public policy to consider,—that you 
are not lightly to interfere with this freedom of 
contract." 

Prial in a etc. ( 'o. v. Sampson. L. R. 19 Kq. 462, 
465. 

(io'Jfrcji v. Bocssle. 5 App. I). (’. 299, 304. 

Black ({' White T. rf T. Co. v. Brown Yellow 
T. £ T. Co., 276 IT. S. 518, 528. 

/>. <C- 0, S. IT. Co. v. Yoiqt, 176 U. S. 498, 505. 


I 


The rule of public policy cannot be extended so far 
as to 

‘‘connect distinct and independent transactions 
with each other, and to infuse into one, wl^ich was 
perfectly fair and legal in itself, the contaminat¬ 
ing matter which infected the other. This would 
introduce extensive mischief into the ordinary af- 
fairs and transactions of life, not compensated by 
any one accompanying advantage.” 

Marshall, 0. J., in Armstrong v. Toler, 11 
Wheat. 258, 270. 

l 

In considering matters of public policy, agreements 
must be read according to their terms, and their valid¬ 
ity thus determined, and while tliev are to be exam- 
ined in the light of that to which they refer, still obli¬ 
gations which are inconsistent with their express pro¬ 
visions cannot be imported into them. 

Order of St. Benedict v. Steinhauser, 234 U. S. 
640, 648. | 

“It is an elementary proposition that courts may 
not refuse to enforce an otherwise legal contract 
because of some indirect benefit to a wrongdoer, 
which would be afforded from doing so, or some 
remote aid to the accomplishment of a wrong 
which might possibly result,—doctrines of such 
universal acceptance that no citation of authority 
is needed to demonstrate their existence.” 

Wilder Mfq. Co, v. Corn Products dc. Co., 236 
U. S. 165, 172. 

i 

See Steele v. Drummond , 275 U. S. 199, post, p. 24. 

“It must not be forgotten that the right of pri¬ 
vate contract is no small part of the liberty of the 
citizen, and that the usual and most important 


function of courts of justice is rather to maintain 
and enforce contracts than to enable parties there¬ 
to to escape from their obligation on the pretext 
of public policy, unless it clearly appears that they 
contravene public right or the public welfare.” 

/>. ({' O. S. IT. R. Co. v . Voigt. 176 U. S. 498, 505. 


In (ioflfrcif v. Roessle, 5 A])]). 1). ('. 299, 303-4, after 
declaring that whether or not given contracts are 
against public policy “must be judged according to 
their circumstances, and can only be rightly judged 
when the reason and grounds of the rule are carefully 
considered," this Court said: 


‘‘After a party has deliberately made his con¬ 
tract, and received the consideration therefor, it 
must plainly appear that it contravenes public pol¬ 
icy before the court will declare it void upon that 
ground." 


The court then quoted from the decision of Sr. 
(icorge .Jessel, M. R., in Printing etc. Co. v. Sampson, 
L. R. 19 H(|. 462, 465. supra, p. 10, and said: 

“Thai is out saying that substantial justice and 
the obligation of contracts are entitled to superior 
consideration to the vague and indefinite notions 
of public policy, urged to avoid a contract for 
which a ; party has received full consideration. 
Such a defense alwavs comes with a bad grace 
from a party to the contract who has received full 
consideration, and enjoyed the fruits of the con¬ 
tract that he alleges to have been made in contra¬ 
vention of law or principles of public policy.” 

“Fraud is not to be presumed where the con¬ 
tract is consistent with sincerity of purpose and 
fair dealing." 

Starkweather v. Jenner, 27 App. D. (A 348, 361, 
post. p. 19. 


“This contract does not contemplate the com¬ 
mission of a crime or the doing of anything 1 Which 
is unlawful or contrary to good public morals. 
Even if it be conceded that the contract, unc^er its 
terms, offered some incentive to appellant to com¬ 
mit a crime, that would not necessarily render it 
void.” 

Zeiqlcr v. Illinois Trust <jc Sav. Bank, 245 Ill. 

ISO, 194. 

“Xo court ought to refuse its aid to enforce} such 
a contract on doubtful and uncertain grounds. The 
burden is on the defendant to show that its en¬ 
forcement would be in violation of the settle^ pub¬ 
lic policy of the state, or injurious to the rporals 
of its people. Vague surmises and flippant ijsser- 
tions as to what is the public policy of the state, 
or what would be shocking to the moral sense of 
its people, are not to be indulged in. The law 
points out the sources of information to which 
courts must appeal to determine the public policy 
of a state. The term, as it is often popularly used 
and defined, makes it an unknown and variable 
quantity,—much too indefinite and uncertain to 
be made the foundation of a judgment. The| only 
authentic and admissible evidence of the public 
policy of a state on any given subject are its| con¬ 
stitution, laws and judicial decisions. The public 
policy of a state, of which courts take notice, and 
to which they give effect, must be deduced from 
these sources.” 

Swann v. Swann, 21 Fed. 299, 301. 

See, also, 

Reislcr v. Dempsey, 173 X. Y. Supp. 212, 213. 

Lorillard v. Clyde, 86 X. V. 384-, 387. 

Ferrell v. FI kins, 159 Ark. 31, 36. 

McCollum v. M(Isaac, 159 Tenn. 655, 658. 

Barnes v. Koonty, 163 S. E. (W. Va.) 719, 720. 
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Hod nick v. Fidelity Trust Co., 183 X. E. (Ind.), 
488, 491. 

(’ri nonius etc. Co. v. Kidder etc. Co., 185 X. E. 
(Mass.) 383, 388. 

Rich tnojtd v. Dubuque etc. Ix. It. Co., 26 la. 191, 
202 . 

]V ill ist ou v. Ludou'ese % 53 X. I). 797, 812. 

Mortgage f’tc. ('n. v. llaoper <f* Co.. 174 Ala. 497, 
503. 

Breartou v. DeWitf, *252 X. V. 495, 500. 

Hughes v. Shaw. 147 Va. 409, 412. 

“Tli<* public policy of a state or nation must be 
determined by its constitution, laws and judicial 
decisions; not by the varying opinions of laymen, 
lawyers or indues as to the demands of the in- 
tcrests of the public."’ 

Hertford Fire I us. Co. v. Chicago, etc. By. Co.. 
70 Fed. 201, 202. 

“But for purposes of juridical application it 
may be regarded as well settled that a state has no 
public policy, properly cognizable by the courts, 
which is not derived or derivable by dear implica¬ 
tion from the established law of the state, as found 
in its constitution, statutes and judicial decisions.” 

Weeks V. New York Life Ins. Co 122 S. E. 
(S. C.) 5S6, 587. 

“What is the public policy of a state, and what 
is contrary to it, are questions to be determined, 
not by the private convictions or notions of the 
persons, who happen for the time to be exercising 1 
judicial, funct ions, but by reference :<> the enact¬ 
ments (|f the law making power, and, in the ab¬ 
sence of them, to the decisions of the courts.” 

Burch v. (' hcss ma u . 49 Mont. 326, 334. 


“What is public policy ! And where must we 
look to find it .* And in ascertaining and applying' 


it to the transact ions of life, by what raids and 
precautions are the courts to be guided? (In this 
latter topic, it is manifest from many decisions 
that judicial tribunals hold themselves boi nd to 
the observance of rules of extreme caution when 
invoked to declare a transaction void on "rounds 
of public policy; and prejudice to the public in¬ 
terest must clearly appear before a court would 
be warranted in pronouncing the transacting void 
on diis account.” i 

Smith ct at. v. Duhose et at., 78 Ga. 413, 43-5-6. 

“One who refuses to perform a contract because 
it is illegal must carrv the burden of showing such 
illegality; merely to create confusion and surest 
doubts is not enough.” 

Illinois Surety Co. v. O'Brim, 223 Fed. 933, 940. 

“The burden is on the party who seeks to Jmt a 
restraint upon the freedom of contracts to nujike it 
plainly and obviously clear that the contract is 
against public policy." 

Hartford Fire Jus. Co. v. ('Jiicayo, etc. By, Co., 
70 Fed. 201, 207. 

“The burden of proof to establish illegality is 
upon the defendants.” 

Savoy Finance Co. v. l)e Blase , et a!., 183 X. E. 
(Mass.) 742, 745. 

Town Taxi. Inc. v. (ioul stou. 191 X. E. (Miss.) 
378, 379. 

I 

“The ])resum])tion is that contracts are legal, 
not illegal, and the burden is on him who sets up 
illegality as a defense on a suit to enforce a con¬ 
tract. to show how and why it is unlawfull." 

// arhison-Walkei • Co. v. Stanton, 227 Fa. 55, 63. 

I 

“Where a transaction X not on its face unfair 
or illegal, the burden is on the party who assails 


its fairness or legality to substantiate his objec¬ 
tion. ’’ 

Shaiv v. Waterhouse, 79 Me. ISO, 181. 

In the instant ease, we have a group of stockholders 
and directors of the District Bank desiring to main¬ 
tain a reasonable market price for its stock by avoid¬ 
ing the inevitable consequences of large blocks being 
sold upon the exchange with little or no regard for 
price, to the disadvantage of and loss to the bank, its 
stockholders, depositors and borrowers, and the gen¬ 
eral banking and other interests of the communitv. For 

«w » 

that purpose, they unite in a joint adventure which 
buys and sells the stock. Mach of them was an owner 
of such stock in a greater or less amount. They had 
investments in the same, and to the extent thereof in¬ 
terests to protect. Mach of them was a director in 
tlie bank. As such, tliev owed duties to it, its stock- 
holders, depositors and borrowers, and the general 
banking and other interests of the community. True, 
such duties did not require them to involve their indi¬ 
vidual fortunes, but nevertheless justified their action 
in so doing. It was an act of public spirit from this 
point of view as well as of private right for the pro¬ 
tection of their own investments. 

The rule against agreements not to bid at public 
sale does not apply where its object is not to prevent 
competition but to enable several persons to purchase 
together or to protect their own rights, with no fraud¬ 
ulent purpose to defraud others interested in the re¬ 
sult. 13 C. J. 451, Sec. 392. 

An agreement intended to enable competition is 
valid as is one merely to secure a fair and adequate 
price for his product. 13 C. J. 480-1, Sec. 423. 
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Standard Oil Co. v. United States, 221 V. H>. 1, de¬ 
clares that even under the Sherman Anti-Trhst Act 
only undue restraints of trade are ])rohibited a|nd that 
the standard of reason which had theretofore lieen a]>- 
plied at the common law was intended to be the mea¬ 
sure of determining whether, in a id von case,j a par- 
ticular act had, or had not, brought about the wrong 
against which the statute provided. 

The case upon the record before this Court presents 
a mere abstract question, wholly insufficient upon which 
to base a decree. 

In Godfrei) v. Uoessle y 5 App. D. C. 290, 303, this 
Court said: 


to ob- 
)st ract 


‘‘The object of the appellant seems to be] 
tain the opinion of this court upon the a 
question, whether the clause in the contract of 
sale of the stock, whereby the appellant agreed 
not to engage in or become connected with, jin any 
manner, am* laundrv or laundrv business 


District of Columbia, is not contrary 


o 


in the 
public 


policy, and therefore void. But it is manifest that 
this cannot be considered as a mere abstract ques¬ 
tion, without reference to the facts and circum¬ 
stances pertaining to the business, both of the 
Swiss Steam Laundry Company and that of the 
defendants. Whether the restraint imposed upon 
the defendant Ira Godfrey, by the contract, is rea¬ 
sonable or not, can only be determined in the light 
of the evidence of the case, upon which th el court 
below acted, but which is withheld from thisicourt. 
It the proof shows, as we must assume it dock, that 
the restraint imposed was not larger or more ex¬ 
tensive than was required for the necessary pro¬ 
tection of the Swiss Steam Laundry Company, in 
which the complainant was largely interested as 
stockholder, then the contract would seem to be 
valid, according to unquestionable authority.! Ilor- 


IS 


nor v. (iraves, 7 Bin l;*- 743; Rousillon v. Rousillon, 
14 (’li. Div. 37)1; Xav. (’o. v. Win so r, 20 Wall. 64, 
67. As said by the Supreme Court, in the case 
last cited, ‘Cases must be judged according: to 
their circumstances, and can onlv be rightlv. 
judged \vh(*n the reason and grounds of the rule 
are carefully considered.’ 

“After a party has deliberately made his con¬ 
tract, and received tin* consideration therefor, it 
must plainly appear that it contravenes public 
policy before the courts will declan» it void upon 
that ground. For, as said by the Master of the 
Rolls, Sir George Jessel. in Printing: Co. v. Samp¬ 
son, L. R. 10 Ivp (’as. 462. ‘Tt must not be forgot¬ 
ten that we are not to extend arbitrarilv those 
rules which say that a given contract is void, as 
being* against public policy, because if there is one 
thing which more than another public policy re¬ 
quires. It is that men of full age and competent 
understanding shall have the utmost liberty of 
contracting, and that their contracts when entered 
into freely and voluntarily, shall be held sacred, 
and shall be enforced by courts of justice. There¬ 
fore, we have this paramount public policy to con¬ 
sider—that we are not lightly to interfere with 
this freedom of contract.’ That is but saying, that 
substantial justice and the obligation of contracts 
are entitled to superior consideration to the vague 
and indefinite notions of public policy, urged to 
avoid aicontract for which the party has received 
full consideration. Such a defense always comes 
with a bad grace from a party to the contract who 
has received full consideration, and enjoyed the 
fruits of the contract that he alleges to have been 
made injcontravention of law or principles of pub¬ 
lic policy.*’ 


The interests of the parties clearly justified their 


action. 


1 <) 


Iu Starkweather v. .leaner, 11 App. D. C. 34 
this Court said: 


3, 358, 


“To sum up lli(* matters in the record, this is a 
case in which a number of persons, in a highly 
speculative period, bought lands irom the appel¬ 
lant which he obtained at a small price, and which 
the shareholders took at a very high price. A 
long period of depression in real-estate prices fol¬ 
lowed. during which the trustees of the syndicate 
could not soil the share's undisposed ot at ajiy rea¬ 
sonable price, and the appellee and others inter¬ 
ested advanced interest money to delay sales by 
lien holders, and the appellant also endeavored to 
stav such sab's. When, under Gaither's lien, the 
7 acre's wen* offered at public sale, the appellant 
was on hand, a secret bidder, to buy on the occa¬ 
sion. The appellee was usually there or there¬ 
about watching the sale, and on the last occasion 
he openlv purchased tin* property in his own name, 
and it thereafter appeared he had purchased in 
behalf of himself and three other shareholders. 


?Vs 


* 




“The proof in the record satisfies us t 
appellee and his associates were umvil 
stand bv and see their very considerable 


ment in the ‘Crescent Heights syndicate lands 
swept awav by a sale under a lien existing prior 
to the purchase of the land by the syndicate, and 
therefore agreed to buy the property in the hope 
that tliev would thus save the money they 
vested. It also appears that Ktarkweat 
deavored to do the same thing in the sadie way, 


* * 

lat the 
ing to 
invest- 


and with a like intent and motive. The a 
having a private agreement with his as? 
bid openly in his own name. The appel 
cured another person to bid, as we have s? 


* 


* 


ppellee, 
ociates, 
ant sc¬ 
ud. 


-0 


“From an examination of the adjudicated 
cases, we are of opinion that every contract be¬ 
tween two or more individuals, whereby it is stip¬ 
ulated that one is to be the purchaser for the 
joint benefit of himself and others, is not to be 
held void as against public policy. It sometimes 
happen^ that, unless two or more persons thus 
unite, and are thereby enabled to become purchas¬ 
ers, neither of them could have otherwise partici¬ 
pated in the bid; and thus it may happen that the 

interests of the vendor are directlv advanced bv 

• %• 

such aui agreement. Upon all the testimony in this 
case, we are not convinced that this combination 
was designed to induce a sale at an inadequate 
price, bjut that the plain design was that these as¬ 
sociates wished to become purchasers at a price 
and fixed a limit as their maximum of the fair 
value of the property. When, however, such ar¬ 
rangement is made for the purpose and with a 
view of preventing fair competition, and, by rea¬ 
son of want of bidders, to depress the price below 
the fair market value, the agreement and com¬ 
bination will be illegal. Fraud is not to be pre¬ 
sumed >vhere the contract is consistent with hon¬ 
esty of purpose and fair dealing.’* 

Kven had the parties to the present joint adventure 
not been possessed of a single share of the stock of the 
District Bank, their conduct and actions of record 
would have been irreproachable. 

In Kearney v. Tat/lor, ct aL . 15 How. 494, 521, a par¬ 
tition sale had been made of the lands of decedent, by a 
public auction, and part of the same was bid in by a 
company which had been organized for the purpose of 
purchasing; such parts and laying out a town upon the 
same, the said company having’ been formed spontane- 
ouslv during the course of the sale and as a result of 
the fact that those interested in the sale, and who were 
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desirous the property should bring the highest price, 
exerted themselves to form an association or com¬ 
pany. The Company was unincorporated and different 
parts of the property were bid in the names of different 
members of the company. A bill in equity wals filed by 
the heirs of the decedent charging a fraudulent com¬ 
bination between the members of the compaiiy, pray¬ 
ing for an accounting and that the sale be declared 
void, and for general relief. The bill was dismissed, 
and this action was affirmed. 

The Court said: 

“The doctrine which would prohibit associations 
of individuals to bid at the legal public sales of 
property, as preventing competition, however spe¬ 
cious in theory, is too narrow and limited for the 
practical business of life, and would oftentimes 
lead inevitably to the evil consequences it was in¬ 
tended to avoid. Instead of encouraging compe- 
tion. it would destrov it. And sales, in manv in- 
stances, could be effected only after a sacrifice of 
the value, until reduced within the reach of the 
means of the individual bidders. 

“We must therefore look bevoiul the mere fact 
of an association of persons formed for the pur¬ 
pose of bidding at this sale, as it may be, not only 
unobjectionable, but oftentimes meritorious, if not 
necessary, and examine into the objects and pur¬ 
poses of it: and if, upon such examination, it is 
found that the object and purpose are, not to pre¬ 
vent competition, but to enable, or as an induce¬ 
ment to the persons composing it, to participate in 
the bidding, the sale should be upheld—otherwise 
if for the purpose of shutting out competition and 
depressing the sale, so as to obtain the property 
at a sacrifice. 

“Each case must depend upon its own circum¬ 
stances, the courts are quite competent to inquire 


into tliepi, and to ascertain and determine the true 
character of each. 

“Applying these principles to the sale before 
us ? it is .quite clear, upon evidence, that it should 
be maintained. The leading motive of the asso¬ 
ciation, and purchase, was the construction of a 
little port and town upon the bay in their neigh¬ 
borhood, which, it was believed, besides the con¬ 
venience afforded to their business transactions, 
would tend to enhance the value of the property 
in the vicinity. Hence the agreement to join in the 
purchase and in the expense.” 


In Wicker v. Iloppock , (> Wall. 94, the Hourt said: 


* * "Tiie contract was that l lie defendant in error 
should procure judgments against Chapin cV: Ho. 
for the rent in arrear, levy upon tlie machinery 
and fixtures in the distillery, and expose them for 
sale, and that the plaintiff in error should bid for 
them the amount of the judgments. 

“The validity of such an arrangement depends 
upon the intention bv which the parties are ani- 
mated, and the object sought to be accomplished. 
If tin* object be fair—if there is no indirection— 
no purpose to prevent the competition of bidders 
and such is not the necessarv effect of the ar¬ 


rangement in a way contrary to public policy, 
the agreement is unobjectionable and will be sus¬ 
tained. 

“In one of the cases to which our attention has 
been called, there was an agreement between two 
persons that one of them only should bid, and 
that after buying the property he should sell a 
part of it to the other upon such terms as the 
witness to the agreement should decide'to be just 
and favorable. Pltlpptm v. Sticknrp. 3 Met. 384. 

“In another it was agreed that a party should 
bid a certain amount for a steamboat, about to be 
sold under a chattel mortgage and transfer to the 
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mortgagor an undivided interest of one third, 
upon his paying a corresponding amount of 1 lie 
purchase money. Bame v. Drew, 4 Den. 290. 

‘‘In a third case, the agreement was between a 
senior and a junior mortgagee. The former 
agreed to bid the amount of his debt for a spe¬ 
cific part of the mortgaged premises. Garrett v. 
Moss, 20 Ill. 549. 

“In each of these cases the arrangement was 
sustained upon full consideration by thej highest 
judicial authority of the state. 

“In the case before us, the agreement was, that 
Wicker should bid. There is no stipulation that 
Iloppock should not. There was nothing which 


forbade Iloppock to bid, if he thought pi 
do so, and nothing which had anv tendency 


oper to 
to pre¬ 


vent bidding by others. The object of the con¬ 


tract obviouslv was to be secure—not to 
bidding.” 


prevent 


In Board of Trade v. United States , 24(> U. S. 231, 
238, holding that the legality of an agreement or reg¬ 
ulation does not depend upon whether or not it re¬ 
strains competition, but the true test is whether the 
restraint imposed is such as merely regulates a,nd per¬ 
haps thereby promotes competition, or whether it may 

suppress or even destroy the same, the court said: 

I 

“The government proved the existence of the 
rule and described its application and the change 
in business practice involved. It made no attempt 
to show that the rule was designed to or that it 
had the effect of limiting the amount of grain 
shipped to Chicago; or of retarding or accelerat¬ 
ing shipment; or of raising or depressing prices; 
or of discriminating against any part of the pub¬ 
lic; or that it resulted in hardship to anyone. The 
case was rested upon the bald proposition! that a 
rule or agreement by which men occupying posi- 
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tions oi' strength in any branch of trade fixed 
prices at which tliev would buv or sell during an 
important part of the business day is an illegal 
restraint of trade under the Anti-trust Law. But 
the legality of an agreement or regulation cannot 
be determined by so simple a test as whether it 
restrains competition. Kvery agreement concern¬ 
ing trade, every regulation of trade, restrains. 
To bind, to restrain, is of their very essence. The 
true test:of legality is whether the restraint im¬ 
posed is isuch as merely regulates and perhaps 
thereby promotes competition, or whether it is 
such as may suppress or even destroy competi¬ 
tion. Toi determine that question the court must 
ordinarily consider tile facts peculiar to the busi¬ 
ness to which, the lestraiut is applied: its con¬ 
dition before and after the restraint was imposed; 
the nature of the restraint, and i-s effect, actual 
or probable. The history of the restraint, the evil 
believed to exist, the reason for adopting the par¬ 
ticular remedy, the purpose or end sought to be 
attained, are all relevant facts. This is not be¬ 
cause a good intention will save an otherwise oh- 
jectionable regulation, or tin* reverse: but be¬ 
cause knowledge of intent may help the court to 
interpret fads and to predict consequences.*’ 

Steele v. Drummond. 27”) l . S. lf)b, 204, held that 
only in clear cases will contracts he held void as 
against public policy, and that detriment to the public 
interest will not be presumed where nothing sinister 
or improper is done or contemplated. 

Steele, a stockholder in a railroad, desired that the 
road be extended. Drummond, who owned much land 
at the proposed terminus of the extension proposed, 
likewise desired tin* extension. They entered into an 
agreement to accomplish the purpose, which included 
procuring a charter for the extension, the operation 


*2f) 


illegal 


of regular trains, and the obtaining of town! fran- 
clnses and ordinances. For breach of the contract 
Drummond sued Steele to recover damages. Denying 
the defense of public policy, the Court said: 

“Petitioner contends that the contract is 
and void because respondent \s undertaking to 
procure the passage of the ordinances was con¬ 
trary to public policy. In Marshall v. Baliunurc d) 
0. B. Co., 1G How, 314, 14 L. ed. ( J53, Mr. Justice 
Crier, delivering the opinion of the court}, said 
(p. 334): ‘It is an undoubted principle of tli^ com¬ 
mon law, that it will not lend its aid to enforce a 
contract to do an act that is illegal; or which is 
inconsistent with sound morals or public policy; 
or which tends to corrupt or contaminate, bv im¬ 
proper influences, the integrity of our social or 
political institutions. . . . Public policy and sound 
morality do therefore imperatively require that 
courts should put the stamp of their disapproba¬ 
tion on every act, and pronounce void every con¬ 
tract the ultimate or nrobablc tendency of which 

- + 

would be to sully the purity or mislead the [judg¬ 
ments of those to whom the high trust of legisla¬ 
tion is confided.’ And then, to make distinction be¬ 
tween legitimate action and the contract con¬ 
demned in that case, it is said: ‘All persons whose 
interests mav in anv wav be affected bv anv pub 
lie or private act of the legislature have an un¬ 
doubted right to urge their claims and arguments, 
either in person or by counsel professing to a"t 
for them, before legislative committees, as well 
as in courts of justice.’ While the principle is 
readily understood, its right application is often 

a matter of much delicacy. It is only because of 

% * 

the dominant public interest that one, who lias 
had the benefit of performance by the other party, 
is permitted to avoid his own obligation mi the 
plea that the agreement is illegal. And it iis a 
matter of great public concern that freedom of 


contract be not lightly interfered with. Balti¬ 
more <t, (). S. II . B. ('u. v. I ’oirjht, 17b l . S. 4DS, 
505, -+4 L. ed. *)0O, .>04, 2o Sup. ( t. Rep. 5S5. Flic 
meaning of the phrase ‘public policy' is vague 
and variable; there are no iixed rules by which to 
determine what it is. it lias never been debited 
by the courts, but has been left loose and free of 

definition, in tin* same manner a* fraud. 1 Storv, 

• / 

( ontr. otii ed. two; Bo/te M if/- ( °. v. (iorniulh/, 
144 1’. S. 224. 2:1:1, :i(i L. ed. 414. 4IS, 12 Sup. Ft. 
Hep. ().*2. it i> only in clear cases tiiat contracts 
will be held void, 'fhe principle must he cantiouslv 
applied to guard against confusion and injustice. 
Atlantic ('east Line B. Co. v. Hcazlef/. 54 Fla. Mil, 
•>S7, 4o So. <01 ; Bant it v. ('ard.cn. 05 \ 1 . 4M1, 4:1M, 

• >() Am. St. Rep. s» 0 , 2o All. *>•>(); BicUnumd v. 
I)al,u</t:< d * .s’. (Hi) B. Co.. 2d low a. ild, 202; 
Ki/erleu v. Brutnilofc. 4 II. L. (’as. I. 122, 10 Fug. 
Reprint, •>.)!'. 24 l*mg. Rui. ( a^. 1 !.*■*; Btehardson 
V. Hellish. 2 Iling. 22!i. 242, 252, 150 ring, Reprint, 
204. Detriment to tin* public interest will not be 
presumed where nothing sinister *>r improper is 
done or contemplated. Valdes v. Larriitaaa. 2M3 
l . S. 70o, 700, 5s L. ed. 1105. 1105, 54 Sup. Ft. 
Hep. 1 *)0. rhe contract here* under consideration 
is to be distinguished from time dealt with in 
Broridi iice 7 n<d Co. x. Xorns. 2 W all. 45, 17 L. 
ed. SOS; Trisf v. Child {Burke v. Child) 21 Wall. 
441, 22 L. ed. 025: Mer/aire v. Cnnrh/e. iOl F. S. 
10S, 2.) L. ed. SO!); Osee./j/aif V. !Vincln si, r Be- 
/natinff Arms Co.. 105 F.S. 201, 20 L. Fd. 55!); 
IlaTelfon v. Sheckeils . 202 l . S. 71, 50 14. ed. 050, 
20 Sup. ( 1. Rep. .>(><, 0 Ann. (’as. 217. and ("rocker 
v. / ’.tited Slates. 240 \\ S. 74. 00 L. ed. 555, MO 
Sip), (’t. Rep. 245. The claims there considered 
were* under contracts repairing or contemplating 
the obtaining of legislative or executive action as 
a mailer of favor by means of personal influence, 
solicitation and the like, or by other improper or 
corrupt means. 



‘•Hut this ease is different. Drummond wjis not 
employed by Steele or by the railroad company 
to secure the passage of the ordinances. Hie was 
interested as an owner of property. Neither the 
contract, nor what was done, suggests Unit die 
location or construction of the proposed line was 
not a legitimate enterprise undertaken for the 
public good, or that anything improper was con¬ 
templated as a means to secure the passage bf the 
ordinances. Drummond's object was to (|btain 
the railway service; and, for that purpose, Ijie ex¬ 
pended a large sum. The mere fact that he owned 
]?■••{»,>i*rtv that might be favorable affected does 


not tend to discredit him or to make evil Ills un¬ 
dertaking to obtain 1 lie ordinances. His interest 
in having the railroad extended into St. Amirews 

gave him the right in everv legitimate wav to 

• • 

urge tin* passage of appropriate ordin; nces. 
There is nothing that tends to indicate that in the 
promotion or passage of them there was any de¬ 
parture from the best standards of duty t the 
public. The contention that Drummond's agree¬ 
ment to secure their passage was contrary to pub¬ 
lic police cannot be sustained. fV/c v. Bromt- 
Ihtrlri/Cn.. ld<) Iowa, *187. IS L. R. A. (X. S.) 1101, 
1 "17 X. \V. 74b. in Ann. Das. 840; Barbai!: v. Jef¬ 
ferson ('if// (ifrslir/hf Co., do La. Ann. 444; Greene 
v. Xnsh. So Me. US, 20 Atl. 1114, CL ITnultrni v. 
Xichol. Ad Wis. d9d, dd T, R. A. 100. 7)7 Am. St. 
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sidered. that a decision "mid not be based upon irbi- 

trarv assumptions. THAT THE STABILIZING OF 
PRICES IS XOT ILLEGAL EVEX THOUGH THE 


EFFECT IS TO INCREASE THEM, and to elim¬ 
inate competition between the 1M7 producers, and that 
there must be “a definite factual showing of illegal¬ 
ity.” 

% 

The opinion is entirely too long to permit of satis¬ 
factory ({notation therefrom. We urgently request 
this honorable Court to read it. 


In Ferrell v. Lee, 40 Fed. 40, 42, the court said: 

“It was entirely competent for the bondholders 
represented by Oakman and Bates to combine for 
the protection of their interests (cit.); and equally 
competent for them to make an arrangement in 
advance by which, in case the property should be 
bought by them, they should dispose of it at an 
advance. In no event, by the arrangment, did 
they have any interest in preventing competition. 
It was just as much their interest to have the 
property bring the highest price obtainable as it 
would have been if there had been no such ar¬ 
rangement. Such agreements are not illegal un¬ 
less meant to ’prevent competition, and induce a 
sacrifice of the property sold.” 


In Taylor v. Laferers , 198 S. W. (Tex.) 651, 652, the 
court quoted from the note in .‘18 L. R. A. (X. S.) 720, 
as follows: 


“The authorities all agree that a contract en¬ 
tered into by several persons under which one of 
them isi to purchase property at public sale for 
the benefit of all the parties is void as against 
public interest, and is ground for setting the sale 
aside where* it appears that it was made to pre¬ 
vent competition at the sale or for a,ny other 
fraudulent purpose. But the great majority of 
the cases hold that the mere combination does not, 
of itself, amount to such fraud as to render the 


cont met unenforceable as between the parties or 
to constitute grounds to set aside tlie sale.V 

See, also, 

Vinner v. Denver etc. Co., 41) Colo. 212, ill. 

(Hi Its v. Smith , lib Mass. b92, 593. 

Hopkins v. Ensign, 122 X. Y. 144, 149. 

Smith v. / It man, bS Md. 183, 189. 

Della nn v. Drain/, (jl X. J. L. 624. 

Ilcgnss v. C hither g, 224 Fed. 28, 33. j 

In linger v. Xesbitt , 227 Pa. 398, 403, wlierej stock- 
Jiolders of a corporal ion transferred their stock [to vot¬ 
ing trustees under an agreement defining the rights 
and duties of both trustees and stockholders, the pur¬ 
pose being to insure a continuation of the then existing 
business policy and conduct of the corporation, the 
court held such agreement not to be against public 
policy, saying: 

“As we rend this record and view the facts 

found bv the learned court below there was a 
%> 

property interest to conserve, a definite policy of 
the corporation in the interest of the stockl olders 
to be carried out and a lawful purpose beneficial 
to all concerned to be effectuated.” 

See, also: 

i 

!lrightmah v. Dates, 1 To Mass. lOo, 111. 

Tom per s v. Dark of America , 217 App. Die. 691. 

In perhaps no class of cases do the Courts more 
strictly apply the rule of public policy than in those 
involving so-called lobbying services. Yet where the 
trial court dismissed a suit on that ground, and the 
State Court of last resort ‘‘held that the record did 
not establish such a case”, the Supreme Court of the 
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l lilted States said “we accept that view of the evi¬ 
dence in the cause.” Xutt v. Knut, 200 U. S. 12. 

Mow. then, upon tin* present record, without evidence 
on either side or pleading 1 of the defense can the Court 
possibly make a finding against the validity of the 
joint adventure? 

It is accordingly respectfully submitted that there 
is no merit to the appellee's contention that the joint 
adventure was one against public policy, and it is sig¬ 
nificant in tliis connection that notwithstanding the able 
counsel who.filed the various motions to dismiss be¬ 
tween September 7 and September 24, the question of 
public policy did not occur to any of them, and it was 
not until the motion of Ileitmuller, et al., was filed on 
September 25 that the question was first raised. 

Though the*trial court dismissed the bill, it did so 
primarily upon the ground of public policy, and with¬ 
out giving any consideration to the points hereinafter 
discussed it sustained the motions of others than Ileit¬ 
muller, “generally upon the grounds stated therein”. 
(R. 16.) It is necessary therefore to discuss these 
points. 

II.-III. 

Dees the Amended Bill State a Cause of Action? 

Is the Amended Bill Vague, Indefinite and Uncertain? 

The contentions that the amended bill states no 
cause of action and that it is vague, indefinite and un¬ 
certain will be treated together. 

It alleges that the appellant and appellees in the year 
1928 were directors and stockholders of the District 
Bank and were desirous of maintaining a reasonable 
market price for said stock by avoiding having large 
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blocks of such stock sold upon the Exchange wijth little 
or no regard to price and to the disadvantage! of the 
bank, its stockholders, depositors and borrowers, and 
the general banking and other interests of the com¬ 
munity, and that pursuant thereto and for tlie pur¬ 
pose set forth, they formed and entered into ja joint 
adventure between themselves for the purchase and 
sale of such stock, naming the appellee Charles C. 
Rogers as trustee in whose name the bank accounts 
should be carried, and the appellee Christian J. 
Goekeler as the one who should buy and sell ths stock 
in such amounts, at such times and prices and upon 
such terms as he should deem advisable, that each of 
tlie parties agreed to and did pay into the said adven¬ 
ture the sum of $250 to provide the margins necessary 
to make purchases of stock, and that said Goekeler 
should raise the additional funds necessary, using the 
stock purchased as collateral and giving note oi! notes 
with such maker or makers and endorser or endorsers 


as might be necessary; that in making the purchases 
Goekeler should use his best judgment and discretion, 
conferring with such other, if any, of the co-adven¬ 
turers as he deemed appropriate at the time, and that 
it was agreed the parties should share equally any 
profits and bear equally any losses; that thereafter 
purchases and sales of the stock were made and! from 
time to time reported to the co-adventurers by 
Goekeler, and that such purchases and sales weife dis¬ 
cussed and approved by the co-adventurers, including 
the making of various notes which it became necessary 
from time to time to make in order to raise funds for 
the purposes of said joint adventure; that among the 
notes so made was one for $17,600 made on the( 12th 
dav of November, 1928, at the Commercial Bank!, that 


this note has never been paid and now consists of a 
demand note made bv J. Gockeler, broker” and 
endorsed personally by Gockeler and the appellant, 
that the note is secured by h() shares of stock of said 
Distinct Bank and certain additional securities owned 
by appellant: that both the Commercial Bank and the 
District Bank are in receivership, that the receiver of 
the Commercial Bank has made demand on appellant 
to pay the note and has threatened to sell appellant's 
securities held as collateral to the note. Appellant 
seeks an accounting <>f the affairs of the joint adven¬ 
ture, and that appellant and appellees be required to 
pay the said note, each paying the amount found justly 
owing: and payable after such accounting, and the 
exoneration of appellant's securities held as collateral 
to the note, land that a receiver be appointed to collect 
such amounts and pay said note, if deemed appropriate 
bv the court. 

It is submitted that the foregoing allegations estab¬ 
lish a cause of action beyond doubt. A joint adventure 
has been defined by this court in McCausey v. Buniett, 
60 App. D. (’. 201, as “a special combination of two or 
more persons, where in some specific venture a profit 
is jointly sought without any actual partnership or 
corporate designation. ” The agreement in the pres¬ 
ent case comes within that definition and if some of 
the details of carrying out the agreement were not 
made as specific and definite as the parties might have 
made them, it in no wise invalidates the agreement. 
As was said in Anfoniarfes <£ Mitrou v. Pan American, 
etc. Co., 43 Fed. (2d) 664: 

“If the essential elements of a joint adventure 
are established, indefiniteness in details of opera¬ 
tion does not invalidate the agreement.” 
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The allegations of the amended bill show a! result 

sought by the parties and a plan agreed upon by them 

to effect that purpose, with a contribution by all to the 

plan, and an agreement that nil should share tliejprofits 

equally and bear the losses in the same mannjer, the 

appointment of one of their number to conduct the 

operations, his conduct of them, his reporting back 

from time to time to the co-adventurers of his jictions 

and their discussion and approval of such actions from 

time to time. Such allegations are neither vague nor 

indefinite and thev clearlv allege a “commercial 

* • * ^ 

prise by several persons jointly”, that is, a jo 
venture. 


I)r.rfrr <f* Carpenter v. Houston, 20 Fee 
647. 

In re Taut), 4 Fed. (2d) 993, 994, the court sp| 
of the relation of joint adventurers, said: 


enter- 
nt ad- 

. (2d) 


caking 




“The relation is now legally well known; it im¬ 
plies an agreement, but that agreement may not 
only be shown by parol (cit.); it may be implied 
in whole or in part from the conduct of the parties, 
(cit.) The form of agreement is immaterial. It 
is the nature of the enterprise undertake!) by a 
plurality of persons that controls. 

IV. 

Are Necessary Parties Defendant Omitted 

The contention is made that since Barnum L. Colton 
and Xorman L. Sansburv were alleged to have been 
members of the joint adventure, Colton and the admin¬ 
istrator of Salisbury should have been made parties. 
The bill however seeks an accounting of whal: each 
member should be properly charged with in th^ pay- 



ment of thr promissory nolo, and therefore no one 
will in any way Ik* prejudiced by the failure to name 
these other parties. It may he that appellant by fail¬ 
ing to name these* two parties may be forced to pay the 
proportionate* shares otherwise* payable to them, but 
this does not increase the* share of tlie appellees nor 
affect them in anv wav. The two parties named mav 
be proper parties but they are not necessary parties. 


V. 

Was the Appellant a ?*Iere Volunteer in Endorsing the 
$17, GOO Note and in Pledging His Own Collateral 
As Security Thereto? 


Tt is contended that tin* appellant was a volunteer 
in endorsing the note, that the amended bill does not 
allege that lie made the endorsement of the note with 
the knowledge* or consent of the appellees, and that con¬ 
sequently lie is without right to maintain his bill. The 
answer to this is plain. The amended bill alleges that 
Oockeler was authorized to raise such sums of money 
as were necessary by making notes with such endorse¬ 
ments as wen* necessary. The note was given pursu¬ 
ant to that authoritv, tin* rnonev secured was used for 

• • 

the purpose of tin* joint adventure, and therefore the 
making of tin* note by Oockeler as broken" with his own 
and appellant *s endorsements was clearly in accor¬ 
dance with tin* authority given by tin* members of the 
adventure. And whether or not appellant was a volun¬ 
teer, tin* note was given by tin* authorized agent of the 
adventure for the purpose and uses of tin* adventure, 
and in a lintil accounting of the affairs of the adventure 
each member must hear his part regardless of the en¬ 
dorsements that may appear on the note. 


What Effect ; if any, Does the Fact of the Death of 
Augustus P. Crenshaw, Eave Upon the £.ppel- 
lant’s Rights? | 

The contention is made that the death of Augustus 
I\ Crenshaw, in August, 1931, worked a dissolution 
of the joint adventure. Even assuming that this is 
correct, the rights and liabilities then existing were 
not thereby eliminated. The transactions of the joint 
adventure occurred prior to that date. The $17,600 
note was made prior thereto and the death of* Mr. 
Crenshaw neither increased nor decreased the rights 
and liabilities of the parties then existing, and ithose 
same rights and liabilities now exist and will continue 
to exist until the final accounting of the affairs of the 
joint adventure which is sought by the bill. 

VII. 

Was it Necessary to Obtain the Consent of the Co¬ 
adventurers to the Endorsement by Appellant 
and the Placing of His Collateral Security, or to 
Give Them Notice Thereof? 

It is contended that the endorsement of the not<f and 
the putting up of collateral by appellant was without 
the consent or knowledge of appellees. This consti¬ 
tutes no defect in the bill. The bill seeks a final ac¬ 
counting between tlu* members of the joint adventure 
and a settlement of its affairs. Any member of the 
joint adventure lias a right to ask and demand thi|s re¬ 
lied' whether be be an endorser or not, and the Ques¬ 
tion whether or not the endorsement was voluntary is 
entirely immaterial. 
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vm. 

Was it Necessary that the Appellant Pay the $17,600 

Note Before Bringing Suit? 

The contention is made that the amended bill does 
not allege that appellant has paid the note, and there¬ 
fore he is! not entitled to seek contribution. The ap¬ 
pellant does not ask contribution and this question is 
not material to the case. The bill is one for account¬ 
ing, not for contribution or exoneration, though inci¬ 
dental to the main relief sought it is asked by appel¬ 
lant that his personal securities pledged as collateral 
to the note be exonerated from liabilitv. 


IX. 

Was it Necessary that the Amended Bill Specify, 
Enumerate or Give the Value of Appellant’s Se¬ 
curities Which Were Placed as Collateral to the 
Note? 


The contention is made that the amended bill does 
not specify or enumerate or give the value of the se¬ 
curities pledged by appellant as collateral to the note. 
If this information is important, appellees may ask the 
court to require that appellant make more specific the 
allegations with regard thereto, but it is not a ground 
for asking that the bill be dismissed. Whether the 
securities are of one kind or another, whether few or 
many, or whether of great or small value, is immaterial 
as far as the right of appellant to maintain his bill is 
concerned. 
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Does the Amended Bill State Facts Sufficient to Hold 
the Administrators of Crenshaw? 

The appellees Crenshaw, Jr. and Morgan, adminis¬ 
trators of the estate of Augustus P. Crenshaw, contend 
that sufficient facts are not alleged to establish a cause 
of action against them, and claim that the death of 
Mr. Crenshaw on August 15, 1931, terminated the ijoint 
adventure as to him and that there is no allegation that 
the appellant or any other member of the adventure at 
that time tendered to the administrators an account¬ 
ing of profits or made claim for losses. The rights and 
liabilities of Mr. Crenshaw, and of his estate, were 
fixed prior to his death. The bill does not allege any 
transaction of the adventure after August 15, 1931, 
other than renewal of the note in question. The ad¬ 
ministrators could have demanded of the co-adven¬ 
turers an accounting if they had desired it. They ^ould 
have done just what the appellant is now doing, that 
is, sought a final settlement of the affairs of the ad¬ 
venture. Thev did not do so. 

* 

These appellees also assert that the bill doesj; not 
allege the time or manner of the filing of proots of 
claim against the estate of Mr. Crenshaw. Tint bill 
does allege that the claim was filed prior to final dis¬ 
tribution and therefore the exact date of filing is im¬ 
material. The manner of the filing is a matter of evi¬ 
dence and not of pleading. 

XL 

Is the Appellant Guilty of Laches? 

1 

The contention is made that appellant is guilty of 
laches. This contention can not stand upon any sound 
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basis. The parties entered into the agreement with¬ 
out any definite limitation as to time. Each member 
% 

knew of the purchases of stock and each member knew 

of the loans made with which to buv the stock and each 

* 

member knew of the holdings of the stock. If anv 

• 

member desired to have the joint adventure settled 
and closed he could have brought a bill for that pur¬ 
pose at any time. The relation is a continuing one. 
Until the stock was sold or until il was ascertained that 
the stock was of no value, there was no occasion for 
closing tin* affairs of the adventure unless tin 4 mem¬ 
bers voluntarily desired to do so. The District Bank is 
now in receivership and what, if anything, is the pres¬ 
ent value of its stock is unknown. The settlement of 
the affairs of the adventure is now appropriate and 
appellant is asking for such settlement. He certainly 
can not be charged with laches. 


XII. 


Kas the Appellant a Plain. Adequate and Complete 

Remedy at Law? 

The contention is made that appellant has an ade¬ 
quate and complete remedy at law, but a casual read¬ 
ing of the bill discloses that such is not the case. The 
bill seeks the dissolution and settlement of the adven¬ 
ture. It requires an accounting to determine the rights 
and liabilities of each member. This can be done and 
must be done in a court of equity. 

In re Taub . 4 Fed. ('2d) 993, the court said: 


“The relationship once established, the legal 
rights and obligations of the several adventurers 
in respect of their enterprise are substantially 
those of partners. 


* * 


* * * If the amount due to any adventurer is 
unliquidated, a bill in equity will lie, as for a| liqui¬ 
dation of partnership affairs.’’ 

In Chapman v. Dwyer, 40 Fed. (2d) 468, the court 
said: 


“Although the legal significance of joint adven¬ 
ture has come to be widely recognized, it was un- 
known to the common law, and does not readily 
admit of short and satisfactory definition. Joint 

v 

adventurers assume a fiduciary relationship in a 
single undertaking for profit which gives dquity 
jurisdiction over controversies arising between 
them concerning the subject matter as if they were 
in a technical partnership.” 

i 

Had the joint adventure resulted in profits instead 
of losses, it may be safely asserted that no one of the 
parties would have objected to receiving his share of 
the profits or to an accounting to ascertain the same, 
on anv of the grounds now advanced or inded on anv 


ground. They would instead be vociferously claijming 
their right to share therein. It is only because of the 
resulting losses that they are seeking to interpose 
every obstacle to the payment of their obligation^, in¬ 
cluding what the Supreme Court denominated in Mc¬ 
Mullen v. Hoffman, 174 U. S. 639, supra, p. 9, the very 
dishonest defense of public policy. 


It is submitted that the decree of the court bfdow 
should be reversed, and the cause remanded for fur¬ 
ther proceedings on the merits. 

Respectfully, 

William 0. Sullivan, 
Attorney for Appellant . 



IX THE 


llnitfi) States (Cnurt nf Apprals 

Fill; T11K DISTRICT OF COLUMBIA 
April Term, lll.T) 

Xo. (HoO 


X. Haiii’Ki:, J />/n!l<int . 
r. 

Arorsrrs 1\ Cuhn'siiaw, Ji;.. i:r al, Appellees 


BRIEF FOR APPEFFEES Ralph P. Barnard, .Joshua 
Evans. .Jr.. C hristian .J. Ooekeler. .John F. Maury, Rob¬ 
ert Fee O'Brien. Hilleary F. OlTutt. .Jr., Charles C. 
Rogers, Deher I.. Thornton. C hester Wells, Edward 0. 
honker. Mary E. Darr and Sel’ton Darr. as Adniinis 
| trators of the Fast Will and Testament of C harles \Y. 
Darr. Deceased. Eugene C. Oott and Augustus P. Cren¬ 
shaw. .Jr., and .Jo V. Morgan, as Administrators of th«.» 
! Estate ot Au mist us P. Crenshaw, Deceased. 


IF><.iu: .1. \\*iirna'oiiii. 

. .1 i>i"i.'o'i’h /’. Hiirrnjr'i, Joshua 

i a ■'i'.. 1 >• ' '• a u J. (t/H’l • !i r. John E. Mourn. 
H '■■■-. I. <>t’ itr, Jr.. < harl.s < . rs, lhlor 

I . 7 horn t n. it/i'i i Insli r Jl , II*. 

AiMurn P. Diurm. 

/ X »/*// ', 'iff . f J * / • i i f ' t * // • > t • i r f i, i i it />/'/.//. 

11 rou IF < )*Bkai:. 

.111 o 'ii/ .J .!'>'• 'I- ,.'!. .1 nt/ii.sfits !’ ( !"i nsfutir, Jr., 

nii’l J" I U"' 'htn. as l,hi 'n st ra tors of f h> Es 
tilt, of . J ./ / list , - P. ( ))sh(l n , t ) t' t 'tO St if. 

(ikmiojk .Monk an<! .Jamks O'l). Mora.v. 

Attorneys for .1 ji/n li « >s\ Mary E. l>arr and Scftnn 
Darr. /'..ri'eators of th>‘ hstah oj ( barbs II". 

1 ht rr, !h m itsr <i. 

A. < ’on.TF.K Wells, 

.'l it of to t tor . 1 pin , o V ■, Edn'ard (r. ) ouht r. 

\Y. X. Tobrinf.r. 

.\ttnrtt> t for Ap}»lh_c , F.‘tg»nr Pott. 


Kyriiin I’rnito ln<\, Washington. D. C. 










INDEX 

I Page 

Statement of Case.j. 1 

i 

I. Is the Joint Adventure Against Public 

Policy? .!. 4 

II. Does the Amended Bill State a Cause (if 

Action? .|. 12 

! 

III. Is the Amended Bill Vague, Indefinite and 

Uncertain? . 12 

IV. Are Necessary Parties Defendant Omit¬ 

ted? .j. 12 

V. Was the Appellant a Mere Volunteer ip 
Endorsing the $17,600 Note and in 
Pledging His Own Collateral as Security 

Thereto? . 13 

VI. What Effect, if any, does the Fact of th£ 
Death of Augustus P. Crenshaw Have 
Upon the Appellant’s Bight?.1 14 

VII. Was it Necessary to Obtain the Consent ojt 
the Co-adventurers to the Endorsement 
by Appellant and the Placing of His 
Collateral Security, or to Give Them 
Notice Thereof?. 16 

I 

VIII. Was it Necessary that the Appellant Pa^f 

the $17,600 Note Before Bringing Suit? 16 

IX. Was it Necessary that the Amended Bill 
Specify, Enumerate or Give the Value 
of Appellant’s Securities Which Wer^ 

Placed as Collateral to the Note?. 16 

X. Does the Amended Bill State Facts Suffi¬ 
cient to Hold the Administrators of 
Crenshaw? .I 16 


l 












XI. Is the Appellant Guilty of Laches?. 18 

XII. Has the Appellant a Plain, Adequate and 

Complete Remedy at Law?. 20 


TABLE OF AUTHORITIES 

Page 

Chicago Board of Trade v. United States, 246 U. 

S. 231.10,11 

Corpus Juris, Vol. 21, page 501 .. 19 

Corpus Juris, Vol. 33, page 866, Section 82. 21 

In re Scott’s Will (Surrogate Court) 204 X.Y. 

Sup. 478. 15 

McMullen v. Hoffman, 174 U. S. 639. 8, 9 

McPherson v. Harding, 40 App. D. C. 404, 408 21, 22 

Miller v. Fidelity Trust Co. (Court of Errors and 
Appeals New Jersey, 1924) 123 AtL 621. 15 

National Bank v. Carpenter, 101 U. S. 567 19 

Northern Securities Company v. United States, 

193 U. S. 340.*. 11 


Rex v. DeBerenger, 3 M. & S., 67,72, cited in 
Scott v. Brown, 1892, 2 Q.B.D., 724.9,10 

Sampson v. Shaw, 101 Mass. 145, 149. 7,8 

Southern Surety Company v. Commercial Cas¬ 
ualty Company, 31 Fed. 817. 18 

United States v. Trenton Potteries, 273 U. S. 

392, 397 . 10 

Wheeler v. Garner, 4 App. D. C. 329. 12 


u 

















I 

I 


i 

I 


IN THE I 

Ini Ub States (Enurt of Appels 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1935 
No. 6430 


Robert N. Harper, Appellant , 


Augustus P. Crenshaw, Jr., et al., Appellees 


BRIEF FOR APPELLEES Ralph P. Barnard, Joshua 
Evans, Jr., Christian J. Gockeler, John F. Mauryj, Rob¬ 
ert Lee O’Brien, Hilleary L. Offutt, Jr., Charles C. 
Rogers, Heber L. Thornton, Chester Wells, Edward G. 
Yonker, Mary E. Darr and Sefton Darr, as Adminis¬ 
trators of the Last Will and Testament of Charjes W. 
Darr, Deceased, Eugene C. Gott and Augustus P.| Cren¬ 
shaw, Jr., and Jo V. Morgan, as Administrators pf the 
Estate of Augustus P. Crenshaw, Deceased. 

STATEMENT OF CASE 

i 

The statement of case made by the appellant in his 
brief is substantially correct, but, as a basis fotr the 
argument of this brief, it is desired to restate the al¬ 
legations of the bill, eliminating the non-essentials. 
The bill alleges that all of the defendants anc| two 
other persons were directors and stockholders of the 

District National Bank in the vear 1928 and 4 *were 

* 

desirous of maintaining a reasonable market pric'p for 
the capital stock of the District National Banjk of 
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Washington, D. C., by avoiding the inevitable conse¬ 
quences of a large block or blocks of the said stock 
being sold upon the Washington Stock Exchange with 
little or no regard for price, to the disadvantage of 
and loss to the said Bank and as well its stockholders, 
depositors hnd borrowers and the general banking and 
other interests of the community” (R. 3). To this 
end appellant and the said parties entered into a joint 
adventure between themselves for the purchase and 
sale of the capital stock of the District National Bank 
and authorized one Christian J. Gockeler to buy and 
sell the stock in such blocks at such times and at such 
prices and: upon such terms and conditions as he 
should deem advisable; that each of the parties con¬ 
tributed Two Hundred and Fifty Dollars ($250.00) to 
provide margins necessary to be raised in the purchase 
of stock; that the appellee Gockeler was to raise addi¬ 
tional funds necessary for such purposes by using the 
purchased stock as collateral and giving note or notes 
of such maker or makers and endorser or endorsers 
as might be necessary, Gockeler to use his own judg¬ 
ment and discretion in all these matters without con¬ 
ferences with the other parties interested, and the 
parties were to share equally in the profits and bear 
equally any losses sustained. The bill alleges that 
the stock of the Bank was purchased from time to time 
and was sold on the Washington Stock Exchange and 
that Gockeler reported to the parties interested such 
purchases and sales, and that, on the 12th of Novem¬ 
ber, 1928, the sum of $17,600 was borrowed from the 
Commercial National Bank of Washington on the note 
of Christian J. Gockeler, Broker, ninety shares of the 
District National Bank stock being used as collateral 
therefor; that the note was carried in the said Com- 
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mercial National Bank and sometime prior |to the 
31st day of December, 1932, the note was endorsed by 
the appellant, Robert N. Harper, who also deposited 
with the Commercial National Bank additional 'securi¬ 
ties owned by the said Harper as collateral for the 
said note; that the note is overdue and unpaid; that 
the Commercial National Bank has failed and is in 
receivership and that the Receiver desires payment of 
the said note (R. 2-7). It further appears from the 
bill that one of the defendants, Augustus P. Cren¬ 
shaw, died August 15, 1931; another defendant, 
Charles W. Darr died January 3, 1932, and William 
P. Lipscomb, another defendant, died June 8, 1932 (R. 
5). The bill prays * 4 That an accounting of thd busi¬ 
ness and affairs of the joint adventure described in 

_ i 

the foregoing and annexed bill may be taken and had 
under the direction and supervision of this Honorable 
Court” and that the indebtedness to the Comihercial 
National Bank in the sum of $17,600, with interest, 
“may be required to be paid by the plaintiff a^d the 
defendants to the exoneration of plaintiff’s o\Vn se¬ 
curities” and that the parties to the cause may be 
required to pay such sum or sums as may be due and 
proper (R. 7). To this bill motions to dismiss were 
filed bv all the defendants served and the various 
grounds of the said motions were to the effect thht the 
bill was vague, indefinite and uncertain, failed td state 
a cause of action, failed to show at whose request the 
note was endorsed by the plaintiff, what collateral 
was pledged by the plaintiff and at whose request; 
that the plaintiff was a mere volunteer and had been 
guilty of laches; that he had a complete remedy at 
law; and that the alleged oral contract was one against 
public policy and, therefore, unenforceable (R. $-15). 
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Upon some or all of these grounds the bill was dis¬ 
missed in the Supreme Court of the District of Co¬ 
lumbia; hence this appeal (R. 16). 

This brief will follow the order of argument set 
forth in appellant’s brief on these several points. 

I 

Is The Joint Adventure Against Public Policy? 

The position of the appellees is that the plaintiff’s 
bill plainly shows that the contract was one against 
public policy. To refer to the bill and state the con¬ 
tract in its own words it is that the plaintiff and de¬ 
fendants 44 were desirous of maintaining a reasonable 
market price for the capital stock of the District Na¬ 
tional Bank of Washington, D. C., by avoiding the 
inevitable consequences of a large block or blocks of 
the said stock being sold upon the Washington Stock 
Exchange with little or no regard for price, to the 
disadvantage of and loss to the said Bank and as well 
its stockholders, depositors and borrowers and the 
general banking and other interests of the commu¬ 
nity,” and for that purpose made an agreement au¬ 
thorizing the appellee Christian J. Gockeler to buy 
and sell the .said stock on the Exchange, and they each 
deposited $250.00 in cash to provide margins to be 
used in the purchase of the stock and authorized Gock¬ 
eler to make or endorse or have others endorse a note 
with the purchased stock as collateral for this pur¬ 
pose. From the language of the bill it is obvious that 
the contract alleged had for its object the maintenance 
of a fictitious price for this Bank stock upon the 
Washington Stock Exchange. The bill alleges that 
these parties desired to maintain a 44 reasonable” 
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market price. Who are they to determine what is a 
reasonable market price? Undoubtedly the 1 price 
which they regarded as reasonable would lj)e one 
which would best protect their interests as stockhold¬ 
ers in the Bank. It was the desire of the parties to 
this alleged agreement to buy and sell this stock with¬ 
out regard to the purchasing power of the community 
with respect to it. They would maintain their price 
for it on the Stock Exchange just so long as their 
money and credit would hold out. The bill alleges 
that this scheme was advantageous to the Bank as 
well as the stockholders, depositors, borrowers and 
the community. Appellant’s brief recites that such 
an arrangement was obviously beneficial. Hbw or 
why it is obvious does not appear. On the contrary, 
it is obvious to the appellees that such an arrange¬ 
ment would be disadvantageous. It is argued that 
the maintenance of a high price for the Bank stock 
would prevent a run upon the Bank and that runs 
were caused because bank stocks were depressed to an 
unreasonably low price. Such was not the experience 
of the country in March, 1933. The real difficulty lay 
in the fact that a fictitious price had, in many in¬ 
stances, been maintained for bank stocks and that true 
value was not the basis upon which stock had for 
years been sold on the public exchanges, and, when 
such groups as that referred to in plaintiff’s bill were 
unable any longer to maintain a fictitious pricb, the 
bank stock rapidly fell in its selling price on tbje Ex¬ 
change. What difference does it make to a depositor 
or a borrower whether a bank stock sells abofve or 
below its real value. The soundness of the | bank 
should be the criterion upon which purchasers ^hould 
purchase stock in the bank. Certainly the puijchase 
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price should not be predicated upon the ability of a 
group of stockholders and directors to manipulate it 
in the market. Such a course of conduct as that re¬ 
ferred to in appellant’s bill was not a moral one, as 
characterized by the appellant’s brief, but a grossly 
immoral one, contrary to the best interests of the 
public, and the practice of rigging the market has 
been one that has been frowned upon by the public for 
generations 1 , To prevent this very kind of conduct the 
Securities Commission has been established by Act of 
Congress and such practices are, under its rules and 
regulations, eliminated, and a stockbroker who would 
permit or who would participate in the performance 
of the contract alleged in appellant’s bill would imme¬ 
diately be disbarred from any reputable stock ex¬ 
change in the United States. 

Appellees have no quarrel with the numerous cases 
cited by the appellant upon the doctrine of public 
policy, but there is not a single case that deals with 
the contract as set out in appellant’s brief. Many of 
the cases cited by appellant deal with the formation 
of syndicates to purchase property at public sales or 
auction sales, all of which are thoroughly beside the 
question, and likewise are the cases dealing with the 
stabilization of market prices of a commodity. The 
public have a right to believe that the Washington 
Stock Exchange, being the place where naturally a 
local bank stock would be sold, would be a place at 
which the market price would be definite evidence of 
the public’s estimation of the value of the District 
National Bank stock, but, according to the appellant’s 
bill, that was not to be so, because the purpose of 
this contract was to maintain a market price for the 
stock that was not based upon the law of supply and 



7 


demand, the value of the stock on the books! of the 

7 j # 

Bank, or any other basis except what the parties to 
this unlawful agreement would designate a reasonable 
price to them. It is obvious also that such a course 
of conduct, in maintaining a fictitious price, would 
reflect itself in purchases of the stock made py per¬ 
sons other than those who were parties to thisj agree¬ 
ment, and, by reason of this agreement, undoubtedly 
they paid this so-called reasonable price, whic^i must, 
of necessity, have been in excess of what the fair 
market price would have been. Such a course of con¬ 
duct cannot help but work a fraud upon the commu¬ 
nity desiring to purchase bank stocks and to stpte this 
contract is to label it with a badge of illegality. In 
the consideration of this question, it is well to ob¬ 
serve the following cases: 

In the case of Sampson v. Sliaiv, 101 Mass. 145, it 
appeared that the plaintiff, the firm of Thaxter & Co., 
and one John Richardson entered into an agreement 
to operate in the stock of a railway company iov the 
purpose of getting a corner, Thaxter & Co. (taking 
one-half, and the plaintiff and Richardson each one- 
fourth in the operation. Thaxter & Co. were to be 
the managers and were to buy up a large quantity of 
the stock and control it in such manner as to ifiake a 
large demand for it. Thaxter & Co. were to Receive 
and make proposals and agreements for future deliv¬ 
ery of the stock. Money to carry on the operation was 
to be furnished and profits or losses shared or borne 
by the parties in proportion to their respective inter¬ 
ests. The operation was not successful; the money 
invested therein was substantially lost, and su}t was 
filed for an accounting against the defendant.! The 
Appellate Court, page 149, said: j 
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“An agreement to operate in stock of the rail¬ 
way company was material and relevant to the 
defense and the Auditor ruled correctly in decid- 
ing that the evidence tending to prove it was ad¬ 
missible. It can liardlv be denied that such con- 

* 

tract, as that described in the Auditor’s Report, 
would be illegal and fraudulent. No association 
to carry out such a purpose would be recognized 
at law or in equity as having any of the legal 
incidents of a co-partnership. Neither party as 
againsti the other can enforce what remains to be 
done or correct what has been done under a con¬ 


tract or rather a conspiracy of that description.” 


Appellant, in his brief, cites various cases uphold¬ 
ing the contention that, though the parties may make 
bids by agreement at a public sale and that, while the 


sale might be set aside where the effect of the agree¬ 


ment was to prevent competition, nevertheless the ma¬ 


jority of the cases hold that such a combination does 


not amount to such fraud as to render the contract 


unenforceable as between the parties. Such is not 
the view of the Supreme Court of the United States 
in McMullen v. Hoffman -, 174 U. S. 639. In this case 
the parties both bid on a public work. By agreement 
one bid was lower than the other, with the under¬ 
standing that if the low bid procured the contract the 
profits of the contract should be shared equally. One 
of the parties was the low bidder; the profit was made 
on the contract; and the other party brought suit to 
recover his share of the profits. The Court, in deny¬ 
ing a right to recover, said: 


“Contracts of the nature of this one are illegal 
in their nature and tendency and, for that reason, 
no inquiry is necessary as to the particular effect 
of any one contract, because it would not alter the 
general nature of contracts of this description, 
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nor the force of public policy which controls 
them. In the case at bar, the illegal character of 
the agreement is founded not alone upon the fact 
that it tends to lessen competition, but also upon 
the fact of the commission of a fraud by the par¬ 
ties in combining their interests and conceal|ing the 
same and submitting different bids as if thcjy were 
bona fide, when they knew that one of tlnkn was 
so much higher than the other that it coi|ild not 
be honestly accepted, and when they put it in for 
the sake of keeping up the form and of streng¬ 
thening the idea of competition, which didjnot in 
fact exist. The tendency of such an agreement 
is bad, although in some particular case itj might 
be difficult to show that it actually accomplished 
a fraud while its intention to do so would b© 
plain enough.” 

The Supreme Court, on page 649, expressed ap¬ 
proval of an English case not altogether dissimilar 
from the one at bar, where the case shows tl^at the 
agreement had for its object the fixing of a fals^ price 
upon the Exchange of public securities and, in a suit 
to enforce an accounting growing out of such an ar¬ 
rangement, the Court, in Rex v. DeBerenger, 3 M. & S. 
67, 72, cited in Scott v. Brown , 1892, 2 Q.B.lj)., 724 
(Lord Ellenborough), said: 

“A public mischief is stated as the object of 
this conspiracy. The conspiracy is by faltee ru¬ 
mors to raise the price of the public funds and 
securities and the crime lies in the act of con¬ 
spiracy and combination to effect that purpose, 
and would have been complete although it had 
not been pursued to its consequences and the 
parties were not able to carry it into effect. The 
purpose itself is mischievous. It strikes q,t the 
price of a vendable commodity in the market and 
if it gives it a fictitious price by means of false 
rumors, it is a fraud leveled against all thd pub- 
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lie, for it is against all such as may possibly have 
anything to do with the funds on that particular 
dav. ’’ 

Referring! to the allegation in the appellant’s bill 
that it was the desire of the parties to the agreement 
to maintain a reasonable price for the bank stock in 
question, it might be well to observe the language of 
the Supreme Court of the United States in the case of 
United States v. Trenton Potteries , 273 U. S. 392, that 
Court, page 397, saying: 

“The power to fix prices, whether reasonably 
exercised or not, involves power to control the 
market and to fix arbitrary and unreasonable 
prices. The reasonable price fixed today may, 
through economic and business changes, become 
the unreasonable price of tomorrow. Once estab¬ 
lished, it may be maintained unchanged because 
of the absence of competition secured by the 
agreement for a price reasonable when fixed. 
Agreements, which create such potential power, 
may well be held to be, in themselves, unreason¬ 
able or unlawful restraints without the necessity 
of minute inquiry whether a particular price is 
reasonable or unreasonable as fixed, and without 
placing on the Government, in enforcing the Sher¬ 
man law, the burden of ascertaining from dav to 
dav whether it has become unreasonable through 

* o 

the mere variation of economic conditions.” 

The Court, in commenting upon the case of Chicago 
Board of Trade v. United States, 246 U. S. 231, re¬ 
ferred to by the appellant in his brief, in which case 
an agreement by members of the Chicago Board of 
Trade controlling prices during certain hours of the 
day in a special class of grain contracts was upheld, 
said: 


» 
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“That decision, dealing as it did with th^ regu¬ 
lation of a Board of Trade, does not sanction a 
price agreement among competitors in aq open 
market such as is presented here.” 

i 

■ 

It must be assumed, therefore, in view of t|iis in¬ 
terpretation of the case by the Supreme Court, that 
the Board of Trade case is not of material assistance 
to the appellant here, because the agreement sued on 
here is an agreement by a substantial number of those 
from whom competition would naturally be expected 
in the purchase and sale of this bank stock. 

In the case of Northern Securities Company v. 
United States, 193 U. S., the Court, in commenting 
upon an agreement to control prices and quoting from 
various cases which it approved, said, page 340: 

“Such a combination is more than a contract. 
It is an offense. In all such combinations jwhere 
the purpose is injurious or unlawful, the gist of 
the offense is the conspiracy. Men can oftjen do 
by the combination of many what severally ljo one 
can accomplish, and even so, when done by one 
would be innocent. There is a potency in num¬ 
bers when combined which the law cannot over¬ 
look where injury is the consequence.” 

Quoting further from an Ohio case and referring to 
a combination among manufacturers of salt, the (Court 
said: 

“It is no answer to say that competition pi the 
salt trade was not, in fact, destroyed, or that the 
price of the commodity was not unreasonably ad¬ 
vanced. Courts will not stop to inquire as t|o the 
degree of injury inflicted upon the public, j It is 
enough to know that the inevitable tendency of 
such contracts is injurious to the public.” 
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II—III 

Does The Amended Bill State A Cause Of Action? 
Is The Amended Bill Vague, Indefinite and Uncertain? 

The amended bill does not state a cause of action. 
Appellant alleges that this enterprise was a joint ad¬ 
venture. A careful reading of the bill (R. 3) shows 
that the appellant is very adroit in the allegation as 
to what the agreement was as to profits and losses, 
for the bill does not allege that there was such an 
agreement, but apparently pleads this allegation by 
way of conclusion in these words: ‘‘the parties there¬ 
to to share equally in any profits which might be real¬ 
ized from such purchases and sales and to bear 
equally such losses as might be suffered and sus¬ 
tained.” It is entirely possible for the parties hereto 
to have entered into such an agreement, with the un¬ 
derstanding that there should be no liabilitv between 
them, other than the amount of the contribution, and 
it only seems fair that the appellant should be held 
to the same definiteness of allegations in a bill of this 
character as is required in an affidavit to support an 
attachment before judgment, namely, that “statements 
should always be so certain and positive that perjury 
should be assigned upon it in case of its falsity.” 
Wheeler v. Garner , 4 App. D. C. 329. 

IV. 

Are Necessary Parties Defendant Omitted? 

The bill alleges that Barnum L. Colton and Norman 
L. Sansbury were members of this joint adventure, 
but they are not made parties defendant. It is sub¬ 
mitted that these two are necessary parties. The bill 
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prays that the plaintiff and the defendants should pay 
the note in question, which, of course, would) mean 
that the defendants sued would have to pay a jlarger 


fraction than if the parties Colton and SansburV were 
included. Appellant’s brief indicates that, because 
these two parties have been omitted, the plaintiff may 
have to pay their share. At no place in the bill does 


he make tender of the amount properly assessable to 
them, and at no time does he offer to pay their share. 
It must be noted also that if the plaintiff has aj cause 


of action against those whom lie has sued, he likewise 
has a cause of action against the parties Colton and 
Salisbury, and if their shares are not paid, or if these 
appellees are required to pay their shares, an addi¬ 
tional suit must be filed against them. If it is the 
purpose of the plaintiff’s cause of action to have the 
note paid and all of the appellees herein, after having 
contributed their shares, to be released from liability, 
it would seem to be absolutelv vital that tliesb two 
parties should be included in the transaction; Other¬ 


wise the Bank might have, in equity, a cause of action 
against these appellees to provide the two additional 
shares necessary. j 

V 

Was the Appellant a Mere Volunteer in Endorsing 
the $17,600 Note and in Pledging His Own Col¬ 
lateral as Security Thereto? 

Appellees urge the contention that the appellant 
was a volunteer in so endorsing the note and deposit¬ 
ing the collateral. Appellant’s brief says that the 
amended bill alleges that Gockeler was authorized to 
raise the necessary sums of money by making hotes 
with necessary endorsements, and then the brief ^ays: 
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“The note was given pursuant to that authority, the 
money secured was used for the purpose of the joint 
adventure.’* There is not a line in the bill that al¬ 
leges that Gockeler or any of the defendants ever 
asked the appellant to endorse the note or to deposit 
additional collateral with the Commercial National 
Bank, nor is there any allegation that the money re¬ 
ceived by discount of the note was used for the pur¬ 
pose of the joint adventure. The bill does not allege 
what collateral the appellant deposited and, for all 
that the bill alleges, the collateral may be of no value 
at all, for we have a right to assume that it might 
have been other worthless bank stock and now subject 
to assessment. If such is the case, there would seem 
to be no possible ground upon which the bill could be 
sustained. The appellant Harper is a pure volunteer, 
so far as the bill in question alleges, for Harper had 
no right to endorse the note unless asked to do so, 
either by Gockeler or all the other members of the 
syndicate, and by voluntarily doing so he cannot give 
himself a cause of action against these appellees. 

VI 

What Effect, if any, does the Fact of the Death of 

Augustus P. Crenshaw Have Upon the Appellant’s 

Right? 

The bill alleges the existence of the purported joint 
adventure as having commenced in the year 1928 (R. 
2), and that Augustus P. Crenshaw died in August, 
1931, Charles W. Darr in January, 1932, and William 
P. Lipscomb in June, 1932 (R. 5). The date of the 
note described in the bill is December 31, 1932 (R. 4). 
The bill does not allege when the appellant Harper be- 
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came the endorser of the note, but the note referred to 
in the appellant’s bill is dated December 31, 1932. If 
that be so, and we must assume it is, then the .appel¬ 
lant Harper became the endorser at the time ] of its 
making or subsequent thereto. It must be obvious 
that the joint adventure, if it ever existed, w^s dis¬ 
solved by the death of Augustus P. Crenshaw qii Au¬ 
gust 15, 1931, or Charles W. Darr in January, 1932, 
or William P. Lipscomb in June, 1932. How is it pos¬ 
sible that the appellant could have endorsed this note 
at the request of Gockeler (which the bill does not 
state) when the agency, if it was ever given to Gock¬ 
eler for this purpose, was undoubtedly revoked by the 
death of these men? 

In re Scott’s Will (Surrogate Court) 204, N. Y. 
Sup. 47S. 

Miller v. Fidelity Trust Co. (Court of itrrors 
and Appeals New Jersey, 1924) 123 Atl. 621. 

Appellant’s counsel, Sections VI, p. 35, and X,! p. 37 
of his brief, tacitly concedes this to be the law. j That 
being so, appellant was without authority to biijd the 
estate of Augustus P. Crenshaw when the appellant, 
after the death of Mr. Crenshaw , renewed the note 
involved herein. 

Since the alleged joint adventure admittedly was 
terminated at the death of Hr. Crenshaw on August 
15, 1931; and, if, as appellant claims, the rights and 
obligations of the parties became fixed as of that|date, 
then the delay of three years in the filing of thc[ bill, 
apparent on the face thereof, amounts to such laches 
as justify the lower court in dismissing the bill upon 
that ground alone. 

It is alleged that the note of $17,600 was made prior 
to the death of Crenshaw in 1931, but the bill is Scare- 
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ful not to; allege that the appellant became the en¬ 
dorser of it at that time, nor does it allege when and 
under what circumstances he ever became the endorser 
of it, but the allegations must be construed most 
strictly against the pleader and it cannot be assumed 
that he endorsed it prior to December 31, 1932, and, 
if so, there certainly was no joint adventure among 
the living appellees and three since deceased. 


VII—VIII—IX—X 

Was it Necessary to Obtain the Consent of the Co¬ 
adventurers to the Endorsement by Appellant and 
the Placing of His Collateral Security, or to Give 
Them Notice Thereof? 

Was it Necessary That the Appellant Pay the $17,600 
Note Before Bringing Suit? 

Was it Necessary That the Amended Bill Specify, 
Enumerate or Give the Value of Appellant’s Securi- 
ities Which Were Placed as Collateral to the Note? 

Does the Amended Bill State Facts Sufficient to Hold 
the Administrators of Crenshaw? 

It would seem to be Hornbook Law that a man can¬ 
not be permitted to have contractual relations with 
another without that other's consent. If the appel¬ 
lant Harper became the endorser on the note in ques¬ 
tion and deposited his collateral without the know¬ 
ledge or consent of the appellees, either through 
themselves or by an agent, he is a pure volunteer, has 
no legal relationship with the appellees, and this bill 
must be dismissed. Counsel for the appellant repeat¬ 
edly asserts that the bill seeks a final accounting, 
and that the appellant, being a member of a joint ad¬ 
venture, has a right to an accounting, whether he be 
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an endorser or not. The bill cannot be a bill jfor an 
accounting under the allegations set out thereiiL The 
only transaction referred to involving the use of|money 
or liability of any of the parties is the $17,600 bote at 

the Commercial National Bank. There is no allega- 

1 

tion that there is any other money, either by ^vay of 
profit or loss or otherwise incident to the transaction. 
The appellant does not allege that there are any other 
transactions which took place of which he had no 
knowledge, but on the contrary the plaintiff dpes al¬ 
lege that he, together with the defendants, all had 
knowledge communicated to them bv Gockeler as to all 
the transactions which took place. The appellant 
does not allege any facts justifying an accounting 
with respect to these transactions. The sole burden 
of his complaint centers around the $17,600 note. As 
to that note, he prays “that the plaintiff and the de¬ 
fendants be required to pay the note to the exonera¬ 
tion of the plaintiff’s own securities” (R. 7). It is 
difficult to determine whether or not the plaiujtiff is 
seeking exoneration or contribution in this! case. 
Certain it is that the averments of the bill (lo not 
justify the relief that he prays for. Exoneration ap¬ 
plies only where a person secondarily liable seeks to 
have the Court compel the person primarily liable to 
pay the obligation and thus relieve him of the burden 
of first paying the debt owed by somebody else and 
then subsequently instituting suit to recover the 
amount so paid. In this case, even conceding the ap¬ 
pellant’s theory of joint adventure, it is apparent 
that he is primarily liable for his proportionate part 
of the $17,600 note, and consequently there can jbe no 
exoneration and it must be observed that the appel¬ 
lant at no time tendered any share of the amounjt due, 
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nor does lie express his willingness to pay his share. 
Nor can there be any contribution, because it is a 
recognized principle of equity that, before there can 
be a contribution, the party primarily liable must 
have paid the obligation, and there is no averment in 
the bill that this has been done by the appellant. 
Southern Surety Company v. Commercial Casualty 
Company, 31 Fed. 817. 

Appellant; in his brief, asserts, in paragraph VIII 
that “the bill is one for accounting and not for con¬ 
tribution and exoneration." How can the bill be one 
for an accounting when the onlv item referred to or 
complained of is represented by the sum of $17,GOO, 
and it does not require an equity court to exercise its 
unusual jurisdiction to determine that if there are ten 
people involved each must pay one-tenth. Third 
grade arithmetic ought not to make it necessarv to in- 
voke the unusual jurisdiction of a court of equity to 
establish the appellant’s rights, if any. 


XI 

Is the Appellant Guilty of Laches? 

It must be apparent that the appellant is guilty 
of laches, even assuming that a joint adventure 
once existed. The proportionate amount which each 
party would I be liable to contribute was definitely fixed 
as of November 12, 1928, for on that date the sum of 
$17,600 wasi borrowed and thus each party was ob¬ 
ligated to pay his proportionate part of that sum as 
of that date. Since that time, as it appears in the 
bill, three parties have died, the earliest on August 
15, 1931, and two others in 1932. The bill was not 
filed by the appellant until August 27, 1934, more than 
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three years after the death of the first allege4 joint 
adventurer, and almost six years from the date of the 
original borrowing. What is the reason for the long 
delay? An examination of the bill discloses nojne al¬ 
leged. In order to escape a charge of laches tlie ap¬ 
pellant must take the position that he did not become 
an endorser on the note until after the death of Cren¬ 
shaw, and if he takes this horn of the dilemma hlis bill 
is again barred by reason of Crenshaw’s death. Ap¬ 
pellees have a right, by this motion, to argue for the 
dismissal of the bill by reason of laches. The case of 
National Bank v. Carpenter, 101 U. S. 567, held that 
where it appears by complainant’s bill that the rem¬ 
edy is barred by lapse of time, or that by reason of 
his laches he is not entitled to relief, the defendant 
may, by demurrer, avail himself of this objection. 

In 21 C. J., page 501, it is stated: 

“Where on the face of the bill it appears that 
there has been unreasonably long delay in Insti¬ 
tuting the suit, so that apparently plaintiff has 
been guilty of laches, the bill must, by specific 
averment, account for and excuse the delay. 
Failure sufficiently to excuse laches, where 
excuse is necessary, renders the bill demum 


* • 


such 

ble.” 


It will be observed from the allegations in the bill 
that the District National Bank has failed and isj; now 
in the hands of a Receiver, being liquidated by the 
Comptroller of the Currency. Had the claim of the 
appellant been brought to the attention of the several 
appellees even as late as December, 1932, when the 
present existing note is supposed to have been exe¬ 
cuted, they might have been in such position at that 
time to have done something about the note; to have 
had the ninety shares of District National Bank Stock 
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sold and thus had the note paid, rather than to be in 
the position in which they now find themselves; for if 
the appellant's allegations are true, then the ninety 
shares of stock of the District National Bank now ap¬ 
pearing as collateral for the note in question, now 
being* subject to an assessment, are a liability against 
the several parties to the appellant’s bill and the 
laches of the appellant has, therefore, inured to their 
disadvantage. 


XII 

Has the Appellant a Plain, Adequate and Complete 

Remedy at Law? 

Appellant contends that the bill seeks the dissolu¬ 
tion and settlement of the adventure and that it re¬ 
quires an accounting to determine the rights and lia¬ 
bilities of each member and that such can only be 
done in a ,court of equity. The bill does not allege 
that there is a single item to be accounted for other 
than the note in question. The amount thereof is 
fixed and certain; the parties involved therein are, 
according to the appellant’s bill, definite and certain. 
If such be the case, there is no necessity that lie should 
resort to a court of equity. If there was any allega¬ 
tion that the profits or losses were uncertain, or that 
there was any lack of knowledge on the part of the 
plaintiff as to the facts of the transaction, there might 
be some possible merit in the appellant’s contention, 
but he alleges that the entire matter is thoroughly 
known to all of the parties and a court of equity could 
elicit no facts not already known to the appellant in 
the matter. The real burden of the bill resolves 
around the; $17,600 note which the plaintiff wishes to 
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have paid to the exoneration of his securities ^nd he 
alleges that the appellees have declined and refused 
to recognize their liability in this regard. He does 
not allege that they have failed to recognize anv other 
liabilitv. Even assuming that the contract makes of 
the note a joint adventure, the appellant still has his 
remedy at law. In 33 C. J., page 803, Section 8^, it is 
said: 

“A member of a joint adventure who has been 
injured by a breach of contract of his associates 
* * * or by their default in paying their propor¬ 
tionate share of loans and advances made to¬ 
wards the common enterprise by the member * * * 
may in a case where the amount of plaintiff’s 
claim is capable of ascertainment and computation 
by a jury, bring an action at law to redress his 
grievances, and may in such action recover the 
damages which he has suffered from the injury 
alleged. ,, 

This Court, in the case of McPherson v. IIa\ding, 
40 App. D. C. 404, held that a syndicate thaj was 
formed for the purpose of purchasing real estate in 
the City of Washington was a joint adventure!, and 
that an action at law could be maintained on an as¬ 
sessment levied against the members of the syndicate. 
The Court said, page 408: j 

4 i Being of the opinion that the syndicate was 
not a partnership, it is unnecessary to discuss the 
related questions. The parties did not enter into 
a partnership to purchase the land, nor were part¬ 
nership funds used in paying for it. It was a sin¬ 
gle, special adventure on joint account involving 
the payment in equal proportions of designated 
sums of money. There was a mere community of 
interest in the property. The purchasers were not 




partners, but tenants in common. The action is 
maintainable at law upon the account stated.” 


It will be observed that the foregoing case held that 
the partiesito the transaction were tenants in common 
of real estate and it would seem that a law court 
could not have jurisdiction where an estate in real 
estate was involved. How much less must it be so 
that it is necessary to invoke the jurisdiction of an 
equity court with respect to a note, the date, amount 
and maturitv of which, ton-ether with the rate of in- 
terest, are definitely alleged. The basis of the ap¬ 
pellant's cause of action is legal as distinguished from 
equitable, and the relief which he seeks amounts merely 
to a money judgment, and he should be compelled to 
proceed on the law side of this Court. 


Respectfully submitted, 
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IN THE | 

Unttefc States Court of appeals 

FOR THE DISTRICT OF COLUMBIA.! 
April Term, 1935. 


No. G430. 


Robert X. Harper, Appellant , 

v. 

Augustus P. Crenshaw, Jr., et al., Appellee 


BRIEF FOR APPELLEES W. CHARLES fiEIT- 
MULLER, AND GEORGE W. LIPSCOMB (AND 
THE NATIONAL SAVINGS AND TRUST 0OM- 
PANY, TRUSTEES UNDER THE WILlJ OF 
WILLIAM P. LIPSCOMB, DECEASED. 


THE CONTRACT. 

The alleged contract which appellant seeks to in- 

force is stated bv him as follows: 

* 

‘‘Heretofore, to wit, in the year 1928, the plain¬ 
tiff, the defendants Ralph P. Barnard, Jojshua 
Evans, Jr., Atwood M. Fisher, Eugene O. Gottj. W. 
Charles Heitmuller, Christian J. Gockeler, »|ohn 
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F. Maury, Robert Lee O’Brien, Hillearv L. Offutt, 
Jr., Charles C. Rogers, Heber L. Thornton, Leon S. 
ITlnian, Chester Wells and Edward G. Yonker, to¬ 
gether with Barnum L. Colton, Charles W. Darr, 
Augustus I\ Crenshaw, William 1\ Lipscomb and 
Xorman L. Salisbury, were directors and stock¬ 
holders of the District National Bank of Washing¬ 
ton, 1). C., a corporation organized under the Na¬ 
tional Banking Laws of the United States, and at 
the time aforesaid the plaintiff and the said de¬ 
fendants, together with the said Barnum L. Col- 
ton, Charles W. Darr, Augustus 1\ Crenshaw, 
William l\ Lipscomb and Norman L. Salisbury, 
were desirous of maintaining a reasonable market 
price for the capital stock of the District National 
Bank of Washington, 1). C., by avoiding the in¬ 
evitable consequences of a large block or blocks 
of the said stock being sold upon the Washington 
Stock Exchange with little or no regal’d for price, 
to the disadvantage of anv loss to the said bank 
and as well its stockholders, depositors and bor¬ 
rowers and the general banking and other inter¬ 
ests of the community, and thereupon and for the 
purpose aforesaid they formed and entered into 
a joint adventure between themselves for the pur¬ 
chase and sale of capital stock of the District 
National Bank of Washington, D. C., and it was 
agreed between them that thi* defendant Charles 
C. Rogers should be the trustee for the said joint 
adventure in whose name all bank accounts should 
be carried, that the defendant Christian J. Gocke- 
ler should buy and sell the said stock in such 
blocks, at such times, at such prices and upon such 
terms and conditions as he should deem advisa- 
able, that each of the parties to the said adven¬ 
ture should, and each of them did, pay into it the 
sum of Two hundred and fifty dollars ($2b().00) 
to provide the margins necessary to be raised in 
purchase of stock, that the defendant Christian J. 
Gockeler should raise the additional funds neces- 
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sary for such purchases, using such stockjas col¬ 
lateral security for the payment thereof, and giv¬ 
ing for the purpose note or notes with suehj maker 
or makers and such endorsed or endorsers, I if any, 
as might be necessary, the defendant Christian J. 
Gockeler in making such purchases and sales to 
exercise his own best judgment and discretion 
with or without conference or conferences with 
other or others of the parties to the said joint 
adventure as lie deemed appropriate at thb time, 
the parties thereto to share equally in any {profits 
which might be realized from such purchases and 
sales, and to bear eouallv such losses as might be 
suffered and sustained.” j 

IS THE CONTRACT AGAINST PUBLIC POLICY? 

I 

1. The Queen’s Bench Division of the High Court of 
Justice held a similar transaction both illegal and un¬ 
enforceable. Scott v. Brown, Doering, McNab & Co., 
2 Q. B. Div. (1892) 724. 

See also Livermore v. Buslincll, 5 Hun. (12 N. Y. 
Sup. Ct. Repts.) 285. 

2. The test is, what is its direct and necessary ten- 
denev? 

McMillen v. Hoffman, 174 U. S. 639, 646. 

Kentucky Association of Highway Contractors 
v. Williams, 213 Ky. 167, 171. 

Noonan v. Gilbert , 63 App. D. C. 30, 31. 

Walsh v. Hibbcrd, 122 Md. 168, 173. 

Northern Securities Co. v. United States, 193 
U. S. 197, 339-341. 

Public Policy , 50 C. J. 857. 

Monopolies, 41 C. J. 134 S. 112. 

Dos Pass os on Stockbrokers and Stock Ex¬ 
change, Vol. 1, pp. 615-647. 

Greenhood on Public Policy, p. 642. 
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The fact that the “maintained price” was to be rea¬ 
sonable is immaterial. 

United States v. Trenton Potteries Co ., 273 U. S. 

392, 397. 

ANALYSIS OF THE CONTRACT. 

Applying the test supra, we have little difficulty in 
finding that the alleged agreement is clearly repug¬ 
nant to sound morality and civic honesty and there- 
fore it is unenforceable (See Veazey v. Allen , 173 N. Y. 
359, 368). 

Because— 

(a) its tendency by concerted action was to lull the 
public into believing that the “maintained price” was 
bona fide and that the purchases and sales on the Ex¬ 
change were legitimate, thereby influencing stockhold¬ 
ers to refrain from selling and at the same time induc¬ 
ing the public to buy in the belief that the stability of 
the Bank and the market value of the stock were both 
reflected in the Exchange quotation. 

(b) The directors knew that a “maintained price’' 
on the Exchange would ward off anticipated sales of 
the stock, reflect the Bank’s stability, encourage in¬ 
vestment in the stock as sound and safe securities and 
maintain a value for their own stock, whereas, on the 
other hand, thev also knew that an uncontrolled mar- 
ket would arouse public distrust and precipitate sales 
with the attending consequences alleged in the bill. 
Therefore, instead of allowing the market price of the 
stock to be controlled by supply and demand and tints 
avoid deception of the public as to its true market 
value, the Directors connived to buy and sell the stock 



on the Exchange “in such blocks, at such times, at 
such prices and upon such terms and conditions as 

they should deem advisable.” 

(c) Its goal was price fixing—to be accomplished on 
the Exchange through buying and selling the stock 
“in such blocks, at such times, at such prices and upon 
such terms and conditions as the Directors should deem 
advisable.” 

I 

(d) its essence was deceit—to mislead and ^etray 

the public into a false security. 

- I 

.1 

(e) Its tendency was to stifle legitimate trading and 
competition by giving the stock an artificial aild fic¬ 
titious market value on the Exchange. 


(f) It permitted the creation of a false and mi 
ing appearance of active bona tide trading in the 
on the Exchange. 


(dead¬ 

stock 


(g) It permitted the entry of an order for the pur¬ 
chase and simultaneously the entry of an order for the 

» 

sale of stock at a price fixed by the Directors |hem- 
selves and not at a price fixed by supply and dexpand. 

(h) It permitted the public to believe that there was 
a ready market for the stock and that it was beiijig le¬ 
gitimately traded on the Exchange at the prevailing 
market price set by supply and demand, whereas in 
truth and fact the stock was being bought and sojd by 
the Directors themselves at an artificial price fixed 

and “maintained” bv them collectively to avoid the 

• *■ 

inevitable consequences alleged in the Bill. 


Who knows the extent of the loss sustained by the 
public in relying upon the “maintained price” as re- 
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fleeting tljie* stabilitv of the Bank and the true market 
value of the stock on tlie Exchange: it appearing in 
the Bill that the Bank was closed in 1933, was not per¬ 
mitted toj reopen and is in Receivership? 

ANSWERING THE BILL. 

There is no occasion to answer the Bill, the law be¬ 
ing that 

‘‘Whenever the illegality appears, whether the 
evidence conies from one side or the other, the dis¬ 
closure is fatal to the case. Xo consent of the de¬ 
fendant can neutralize its effect. A stipulation in 
the most solemn form to waive the objection would 
be tainted with the vice of the original contract, 
and void for the same reasons. Wherever the con¬ 
tamination reaches it destroys. The principle to 
be extracted from all the cases is that the law will 
not lend itself to a claim founded upon its viola¬ 
tion.’;’ Coppell v. Hall, 7 Wall. 542, 558. 

The appealed decree was right and should be af¬ 
firmed with costs. 


George 0. Gkrtmax, 
Attorney for Above yarned Appellees. 





